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issues that have been identified during 
panel and staff reviews that require 
clarification. Sometimes issues are 
stated as “conditions.** These are issues 
that have been identified as so critical 
that the award cannot be made unless 
those conditions are met. Questions may 
also be raised about the proposed 
budget. Generally, these issues are 
raised because there is inadequate 
justification or explanation of a 
particular budget item, or because the 
budget item seem unimportant to the 
successful completion of the project. If 
you are asked to make changes that you 
feel could seriously affect the project’s 
success, you may provide reasons for

not making the changes or provide 
alternative suggestions. Similarly, if 
proposed budget reductions will, in your 
opinion, seriously affect the project 
activities, you may explain why and 
provide additional justification for the 
proposed expenses. An award cannot be 
made until all negotiation issues hâve 
been resolved.

Q. Where can copies of the Federal 
Register, EDGAR regulations, and 
Federal statutes be obtained?

A. Copies of these materials can 
usually be found at your local library. If 
not, they can be obtained from thé 
Government Printing Office by writing 
to: Superintendent of Documents, U.S.

Government Printing Office, 
Washington, DC 20402. Telephone: (202) 
783-3238. When requesting copies of 
regulations or statutes, it is helpful to 
use the specific name, public law 
number, or part number. The materials 
referenced in this notice should be 
referred to as follows:

(1) Omnibus Trade and 
Competitiveness Act of 1988, Public Law 
100-418, title VI, subtitle B, chapter 2.

(2) Education Department General 
Administrative Regulations, 34 CFR 
parts 74, 75, 77, 79, 80, 81, and 85.
[FR Doc. 90-5752 Filed 3-13-90; 8:45 amj 
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DEPARTMENT OF EDUCATION 

[CFDA No. 84.206A]

Jacob K. Javits Gifted and Talented 
Students Education Program Notice 
Inviting Applications for New Awards 
for Fiscal Year (FY) 1990

Note to Applicants: This notice is a 
complete application package. Together 
with the statute authorizing the program 
and the Education Department General 
Administrative Regulations (EDGAR), 
the notice contains information, 
application forms, and instructions 
needed to apply for a grant under this 
competition.

Purpose o f Program: Provides 
financial assistance to State and local 
educational agencies, institutions of 
higher education, and other public and 
private agencies and organizations, to 
encourage research, demonstration, 
projects, personnel training, and similar 
activities designed to help build a 
nationwide capability in elementary and 
secondary schools to identify and meet 
the special educational needs of gifted 
and talented students;

Deadline for Transmittal o f 
Application: 4/30/90.

Deadline for Intergovernmental 
Review: 6/29/90.

Available Funds: $1.0 million.
Estimated Range o f Awards: $165,000- 

$225,000.
Estimated A verage Size o f Awards:

$200,000.
Estimated Number o f Awards: 5.
Note: Hie Department is not bound by any 

estimates in this notice.
Project Period: Up to 36 months.
Budget Period: 12 months.

Applicable Regulations
The following regulations apply to the 

Gifted and Talented Program:
The Education Department General 

Administrative Regulations (EDGAR) in 
34 CFR part 74 (Administration of 
Grants to Institutions of Higher 
Education, Hospitals, and Nonprofit 
Organizations), part 75 (Direct Grant 
Programs), part 77 (Definitions that 
apply to Department Regulations), part 
79 (Intergovernmental Review of 
Department of Education Programs and 
Activities), part 80 (Uniform 
Administrative Requirements for Grants 
and Cooperative Agreements to State 
and Local Governments), part 81 
(General Education Provisions A c t -  
Enforcement), and part 85 
(Govemmentwide Debarment and 
Suspension (Nonprocurement) and 
Govemmentwide Requirements for 
Drug-Free Workplace (Grants)).

Description of the Program
The Gifted and Talented Program is 

authorized by the Jacob K. Javits Gifted 
and Talented Students Education Act of 
1988, Title IV, part B of the Elementary 
and Secondary Education Act of 1965, as 
amended.
Definitions

The following definitions apply to the 
terms used this notice:

(a) Gifted and talented students 
means children and youths who—

(1) Give evidence of high performance 
capability in such areas as intellectual, 
creative, artistic, or leadership capacity 
or in specific academic fields; and

(2) Require services or activities not 
ordinarily provided by the school in 
order to develop such capabilities hilly.

(b) Hawaiian native means any 
individual any of whose ancestors were 
natives prior to 1778 of the area that 
now comprises the State of HawaiL

(c) Hawaiian native organization 
means any organization recognized by 
the Governor of the State of Hawaii 
primarily serving and representing 
Hawaiian natives.

(d) Institution o f higher education has- 
the same meaning given such term in 
section 435(b) of the Higher Education 
Act of 1965, as amended.

Eligible Parties
The following are eligible to apply 

under this program.
(a) State educational agencies.
(b) Local educational agencies.
(c) Institutions of higher education.
(d) Other public agencies ad private 

agencies and oiganizations (including 
Indian tribes and organizations as 
defined by die Indian Self- 
Determination and Education 
Assistance Act and Hawaiian native 
organizations).
Uses of Funds

(a) Pro jects assisted under this 
program may include—

(1) Preservice and inservice training 
(including fellowships) for personnel 
(including leadership personnel) 
involved in the education of gifted and 
talented students;

(2) Establishment and operation of 
model projects and exemplary programs 
for the identification and education of 
gifted and talented students, including . 
summer programs and cooperative 
programs involving business, industry, 
and education;

(3) Strengthening the capability of 
State educational agencies and 
institutions of higher education to 
provide leadership and assistance to 
local educational agencies and nonprofit 
private schools in the planning,

operation and improvement of programs 
for the identification and education of 
gifted and talented students; and

(4) Programs of technical assistance 
and information dissemination.

(b) Grantees must use funds received 
under this program to supplement and 
make more effective the expenditure of 
State and local funds, and of Federal 
funds made available under chapter 2 of 
title I and title II of the Elementary and 
Secondary Education Act of 1965 for the 
education of gifted and talented 
students.

Participation o f Private School Students
Applicants must make provision for 

the equitable participation of students 
and teachers in private nonprofit 
elementary and secondary schools, 
including the participation of teachers 
and other personnel m preservice and 
inservice training programs supported 
under the Act.

Priorities

Absolu te Priorities
The Secretary gives an absolute 

preference to applications that meet one 
or both of the following priorities: .

(a) Applications that propose to 
identify gifted and talented students 
who may not be identified through 
traditional assessment methods 
(including economically disadvantaged 
individuals, individuals of limited 
English proficiency, and individuals 
with handicaps) and provide education 
programs designed to include gifted and 
talented students from such groups; or

(b) Applications that propose 
programs and projects designed to 
develop or improve the capability of 
schools in an entire State or region of 
the Nation through cooperative efforts 
and participation of State and local 
educational agencies, institutions, of 
higher education, and other public and 
private agencies and organizations 
(including business, industry, and labor), 
to plan, conduct, and improve programs 
for the identification.and education of 
gifted and talented students.

Under 34 GFR 75.105(c)(3), the 
Secretary funds under this competition 
only applications that meet one or both 
of these absolute priorities.

Service Priority
In approving appltcationsunderthie 

program, the Secretary ensures that at 
least o i»  half of the applications 
approved contain a component designed 
to serve gifted and talented students 
who are economically disadvantaged 
individuals.
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Invitational Priorities
The Secretary is particularly 

interested in applications that meet one 
of more of the following invitational 
priorities:

(a) Inservice and preservice training 
that enables classroom teachers to 
provide individualized instruction to 
gifted and talented children;

(b) Inservice and preservice training, 
including fellowships, that enhance 
teacher ability and school capacity to 
instruct gifted and talented children in 
particular disciplines;

(c) Projects that serve gifted and 
talented children through schools of 
choice, including magnet school 
programs;

(d) Projects that seek to discover and 
cultivate the potential of highly iable 
students within the regular classroom;

(e) Model projects that are based on 
relevant research and literature for 
identifying and instructing the gifted and 
talented student populations that will be 
served;

.(f) Model projects that use multiple 
criteria for selecting highly able students 
for admission into a gifted and talented 
program, rather than a single measure 
such as a standardized test;

(g) Projects that encourage highly able 
students who are not being identified 
through traditional assessment methods 
to develop and display their skills and 
talents over an extended period in order 
to increase their prospects for admission 
into a gifted program;

(h) Training for parents of gifted and 
talented students in nurturing their 
children’s gifts and talents.

However, under 34 CFR 75.105(c)(1) an 
application that meets one or more of 
these invitational priorities does not 
receive competitive or absolute 
preference over other applications.
Selection Criteria

(a) (1) The Secretary uses the 
following selection criteria to evaluate 
applications for new grants under the 
Gifted and Talented Program.

(2) The maximum score for all of these 
criteria is 100 points.

(3) The maximum score for each 
Criterion is indicated in parentheses.

(b) The criteria—(1) Meeting the 
purposes o f the authorizing statute. (30 
points) The Secretary reviews each 
application to determine how well the 
project will meet the purpose of the 
Jacob K. Javits Gifted and Talented 
Students Education Act of 1988, 
including consideration of—

(i) The objectives of the project; and
(ii) Hpw the objectives of the project

further the purposes of the authorizing 
statute.

Note to Applicants: A statement of the 
purposes of the authorizing statute is 
found in the Purpose of Program section 
of this notice.

(2) Extent o f need  for the project. (20 
points) The Secretary reviews each 
application to determine the extent to 
which the project meets specific needs 
recognized in the statute that authorizes 
the program, including consideration 
of—

(i) The needs addressed by the 
project;

(ii) How the applicant identified those 
needs;

(iii) How those needs will be met by 
the project; and

(iv) The benefits to be gained by 
meeting those needs.

(3) Plan o f operation. (20 points) The 
Secretary reviews each application to 
determine the quality of the plan of 
operation for the project, including—

(i) The quality of the design of the 
project;

(ii) The extent to which the plan of 
management is effective and ensures 
proper and efficient administration of 
the project;

(iii) How well the objectives of the 
project relate to the purposes of the 
program;

(iv) The quality of the applicant plan 
to use its resources and personnel to 
achieve each objective;

(v) How the applicant will ensure that 
project participants who are otherwise 
eligible to participate are selected 
without regard to race, color, national 
origin, gender, age, or handicapping 
condition; and

(vi) For grants under a program that 
requires the applicant to provide an 
opportunity for participation of students 
enrolled in private schools, the quality 
of the applicant’s plan to provide that 
opportunity.

(4) Quality o f key personnel. (7 points)
(i) The Secretary reviews each 

application to determine the quality of 
key personnel the applicant plans to use 
on the project, including—

(A) The qualifications of the project 
director (if one is to be used);

(B) The qualifications of each of the 
other key personnel to be used in the 
project;

(C) The time each person referred to 
in paragraph (b)(4)(i) (A) and (B) will 
commit to the project; and

(D) How the applicant, as part of its 
nondiscriminatory employment 
practices, will ensure that its personnel 
are selected for employment without 
regard to race, color, national origin, 
gender, age, or handicapping condition.

(ii) To determine personnel 
qualifications under paragraphs (b)(4)(i) 
(A) and (B), the Secretary considers—

(A) Experience and training in fields 
related to the objectives of the project; 
and

(B) Any other qualifications that 
pertain to the quality of the project.

(5) Budget and cost effectiveness. (5 
points) The Secretary reviews each 
application to determine the extent to 
which—

(i) The budget is adequate to support 
the project; and

(ii) Costs are reasonable in relation to 
the objectives of the project.

(6) Evaluation plan. (15 points) The 
Secretary reviews each application to 
determine the quality of the evaluation 
plan for the project, including the extent 
to which the applicant’s methods of 
evaluation—

(if Are appropriate to the project; and
(ii) To the extent possible, are 

objective and produce data that are 
quantifiable.
(Cross-references: See 34 CFR 75.590 
Evaluation by the grantee.)

(7) Adequacy o f resources. (3 points) 
The Secretary reviews each application 
to determine the adequacy of the 
resources that the applicant plans to 
devote to the project, including facilities, 
equipment, and supplies.
Intergovernmental Review of Federal 
Programs

This program is subject to the 
requirements of Executive Order 12372 
(Intergovernmental Review of Federal 
Programs) and the regulations in 34 CFR 
part 79.

The objective of the Executive order is 
to foster an intergovernmental 
partnership and to strengthen federalism 
by relying on State and local processes 
for State and local government 
coordination and review of proposed 
Federal financial assistance.

Applicants must contact the 
appropriate State Single Point of 
Contact to find out about, and to comply 
with, the State’s process under 
Executive Order 12372. Applicants 
proposing to perform activities in more 
than one State should immediately 
contact the Single Point of Contact for 
each of those States and follow the 
procedure established in each State 
under the Executive order. If you want 
to know the name and address of any 
State Single Point of Contact, see the list 
published in the Federal Register on 
September 15,1989, pages 38342-38343.

In States that have not established a 
process or chosen a program for review, 
State, areawide, regional, and local 
entities may submit comments directly 
to the Department.
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Any State Process Recommendation 
and other comments submitted by a 
State Single Point of Contact and any 
comments from State, areawide, 
regional, and local entities must be 
maned or hand-delivered by the date 
indicated in this notice to the following 
address: The Secretary, E .0 .12372— 
CFDA#84.206A, U.S. Department of 
Education, Room 4161,400 Maryland 
Avenue SW., Washington, DC 20202- 
0125.

Proof of mailing will be determined on 
the same basis as applications (see 34 
CFR 75.102). Recommendations or 
comments may be hand-delivered until 
4:30 p.m. (Washington, DC time) on the 
date indicated in this notice.

Please note that this address is not the 
same address as the one to which the 
applicant submits its completed 
application. Do not send application to 
the above address.
Instructions for Transmittal of 
Applications

(a) If an applicant wants to apply for a 
grant, the applicant shall—

(1) Mail the original and two copies of 
the application on or before the deadline 
date to: U.S. Department of Education, 
Application Control Center, Attention: 
(CFDA#84.206A), Washington, DC 
20202-4725.
or

(2) Hand deliver the original and two 
copies of the application by 4:30 p.m. 
(Washington, DC time) on the deadline 
date to: U.S. Department of Education, 
Application Control Center, Attention: 
(CFDA#84.206A), Room #3633, Regional 
Office Building #3,7th and D Streets 
SW., Washington, DC.

(b) An applicant must show one of the 
following as proof of mailing:

(1) A legibly dated U.S. Postal Service 
postmark.

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service.

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier.

(4) Any other proof of mailing 
acceptable to the Secretary.

(c) If an application is mailed through 
the U.S. Postal Service, the Secretary 
does not accept either of the following 
as proof of mailing:

(1) A private metered postmark;.
(2) A mail receipt that is not dated by 

the U.S. Postal Service.
Notes: (1) The U.S. Postal Service does not 

uniformly provide a  Stated postmark. Before 
relying on this method, an applicant should 
check with its local post office.

(2) The Application Control Center will 
mail a Grant Application Receipt 
Acknowledgment to each applicant. If an 
applicant fails to receive the notification of 
application receipt within 15 days from the 
date of mailing the application, the applicant 
should call the U.S. Department of Education 
Application Control Center at (202) 732-2495.

(3) The applicant must indicate on the 
envelope and—if not provided by the 
Department—in Item 10 of the Application for 
Federal Assistance (Standard Form 424) the 
CFDA number—and letter, if any—of the 
competition under which the application is 
being submitted.

Do not transmit the application to the 
secretary’s office. The application 
control center is the official receipt point 
for grant applications.
Application Instructions and Forms

The appendix to this application is 
divided into three parts plus a statement 
regarding estimated public reporting 
burden and various assurances and 
certifications. These parts and 
additional materials are organized in the 
same manner that the submitted 
application should be organized. Hie 
parts and additional materials are as 
follows:

Part I: Application for Federal 
Assistance (Standard Form 424 (Rev. 4- 
88)) and instructions.

Part It Budget Information—Non- 
Construction Programs (Standard Form 
424A) and instructions.

Part III: Application Narrative.
Additional Materials:
Estimated Public Reporting Burden.

Assurances—Non-Construction 
Programs (Standard Form 424B). 
Certification regarding Debarment 
Suspension, and Other Responsibility 
Matters: Primary Covered Transactions 
(ED Form GCS-008) and instructions.

Certification regarding Debarment, 
Suspension, Ineligibility and Voluntary 
Exclusion: Lower Tier Covered 
Transactions (ED Form GCS-009) and 
instructions.
(Note: ED Form GCS-009 is intended for the 
use of grantees and should not be transmitted 
to the Department)

Certification Regarding Drug-Free 
Workplace Requirements: Grantees 
Other Than Individuals (ED 80-0004).

Certification Regarding Lobbying for 
Grants and Cooperative Agreements 
(ED 80-0008).
(Note: This form is required if requesting, 
making, or entering into a grant or 
cooperative agreement for more than 
$100,000)

Disclosure of Lobbying Activities 
(Standard Form LLL) (if applicable) and 
instructions; and Disclosure of Lobbying 
Activities Continuation Sheet (Standard 
Form LLL-A).

An applicant may submit information 
on a photostatic copy of the application 
and budget forms, the assurances, and 
the certifications. However, the 
application form, the assurances, and 
tiie certifications must each have an 
original signature. No grant may be 
awarded unless a completed application 
form has been received.

For Further Information Contact: L. 
Ann Benjamin, U.S. Department of 
Education, Office of Educational 
Research and Improvement, 555 New 
Jersey Avenue NW„ Washington, DC 
20208-5643; Phone: (202) 357-6187.

Program Authority: 20 U.S.C. 3061-3068.
Dated: March 8,1990.

Christopher T . Cross,
Assistant Secretary, O ffice o f Educational 
Research and Improvement

BILUNG CODE 4000-01-1«
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INSTRUCTIONS FOR THE SF 424

This is a standard form used by applicants as a required facesheet for preapplications and applications submitted 
for Federal assistance. It will be used by Federal agencies to obtain applicant certification that States which have 
established a review and comment procedure in response to Executive Order 12372 and have selected the program 
to be included in their process, have been given an opportunity to review the applicant's submission.
Item: Entry: Item: Entry:

1. Self-explanatory.
2. Date application submitted to Federal agency (or 

State if applicable) & applicant’s control number 
(if applicable).

3. State use only (if applicable).
4. If this application is to continue or revise an 

existing award, enter present Federal identifier 
number. If for a new project, leave blank.

5. Legal name of applicant, name of primary 
organizational unit which will undertake the 
assistance activity, complete address of the 
applicant, and name and telephone number of the 
person to contact on matters related to this 
application.

6. Enter Employer Identification Number (EIN) as 
assigned by the Internal Revenue Service.

7. Enter the appropriate letter in the space 
provided.

8. Check appropriate box and enter appropriate 
letter(s) in the space(s) provided:
—"New” means a new assistance award.
—"Continuation** means an extension for an 

additional funding/budget period for a project 
with a projected completion date.

—"Revision" means any change in the Federal 
Government's financial obligation or 
contingent liability from an existing 
obligation.

9. Name of Federal agency from which assistance is 
being requested with this application.

10. Use the Catalog of Federal Domestic Assistance 
number and title of the program under which 
assistance is requested.

11 Enter a brief descriptive title of the project, if 
more than one program is involved, you should 
append an explanation on a separate sheet. If 
appropriate (e.g., construction or real property 
projects), attach a map showing project location. 
For preapplications, use a separate sheet to 
provide a summary description of this project

12. List only the largest political entities affected 
(e.g., State, counties, cities).

13. Self-explanatory.

14. List the applicant’s Congressional District and 
any Districts) affected by the program or project.

15. Amount requested or to be contributed during 
the first funding/budget period by each 
contributor. Value of in-kind contributions 
should be included on appropriate lines as 
applicable. If the action will result in a dollar 
change to an existing award, indicate only the 
amount of the change. For decreases, enclose the 
amounts in parentheses. If both basic and 
supplemental amounts are included, show 
breakdown on an attached sheet. For multiple 
program funding, use totals and show breakdown 
using same categories as item 15.

16. Applicants should contact the State Single Point 
of Contact (SPOCV for Federal Executive Order 
12372 to determine whether the application is 
subject to the State intergovernmental review 
process.

17. This question applies to the applicant organi
zation, not the person who signs as the 
authorized representative. Categories of debt 
include delinquent audit disallowances, loans 
and taxes.

18. To be signed by the authorized representative of 
the applicant A copy of the governing body’s 
authorization for you to sign this application as 
official representative must be on file in the 
applicant's office. (Certain Federal agencies may 
require that this authorization be submitted as 
part of the application.)

SF- 4 2 4  (REV  4 4 8 )  B ack
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INSTRUCTIONS FOR THE SF-424A

General Instructions
This form is designed so that application can be made 
for funds from one or more grant programs. In pre
paring the budget, adhere to any existing Federal 
grantor agency guidelines which prescribe how and 
whether budgeted amounts should be separately 
shown for different functions or activities within the 
program. For some programs, grantor agencies may 
require budgets to be separately shown by function or 
activity. For other programs, grantor agencies may 
require a breakdown by function or activity. Sections 
A,B,C, and D should include budget estimates for the 
whole project except when applying for assistance 
which requires Federal authorization in annual or 
other funding period increments. In the latter case, 
Sections A,B, C, and D should provide the budget for 
the first budget period (usually a year) and Section E 
should present the need for Federal assistance in the 
subsequent budget periods. All applications should 
contain a breakdown by the object class categories 
shown in Lines a-k of Section B.
Section A. Budget Summary 
lines 1-4, Columns (a) and (b)
For applications pertaining to a sin gle  Federal grant 
program (Federal Domestic Assistance Catalog 
number) and not req u ir in g  a functional or activity 
breakdown, enter on Line 1 under Column (a) the 
catalog program title and the catalog number in 
Column (b).

For applications pertaining to a s in g le  program 
req u irin g  budget amounts by multiple functions or 
activities, enter the name of each activity or function 
on each line in Column (a), and enter the catalog num
ber in Column (b). For applications pertaining to mul
tiple programs where none of the programs require a 
breakdown by function or activity, enter the catalog 
program title on each line in C o lu m n  (a) and the 
respective catalog number on each line in Column (b).

Foi applications pertaining to m ultiple programs 
where one or more programs req u ire  a breakdown by 
function or activity, prepare a separate sheet for each 
program requiring the breakdown. Additional sheets 
should be used when one form does not provide 
adequate space for all breakdown of data required. 
However, when more than one sheet is used, the first 
page should provide the summary totals by programs.
Lines 1-4, Columns (c) through (g.)
F o r  new  applications, leave Columns (c) and (d) blank. 
For each line entry in Columns (a) and (b), enter in 
Columns (e), (0, and (g) the appropriate amounts of 
funds needed to support the project for the first 
funding period (usually a year).

B IL L IN G  C O D E  4000-0 T -C

Lines 1-4, Columns (c) through (g.) (continued)
F o r  continuing g ra n t  p ro g ra m  applications, submit 

these forms before the end of each funding period as 
required by the grantor agency. Enter in Columns (c) 
and (d) the estimated amounts of funds which will 
remain unobligated at the end of the grant funding 
period only if the Federal grantor agency instructions 
provide for this. Otherwise, leave these columns 
blank. Enter in columns (e) and (0 the amounts of 
funds needed for the upcoming period. The amount(s) 
in Column (g) should be the sum of amounts in 
Columns (e) and (f).

F o r  supplem ental g ra n ts  a n d  c h a n g es  to existing 
grants, do not use Columns (c) and (d).-Enter in 
Column (e) the amount of the increase or decrease of 
Federal funds and enter in Column (f) the amount of 
the increase or decrease of non-Federal funds. In 
Column (g) enter the new total budgeted amount 
(Federal and non-Federal) which includes the total 
previous authorized budgeted amounts plus or minus, 
as appropriate, the amounts shown in Columns (e) and
(f). The amount(s) in Column (g) should not equal the 
sum of amounts in Columns (e) and (f).
Line 5 — Show the totals for all columns used.

Section B Budget Categories 
In the column headings (1) through (4), enter the titles 
of the same programs, functions, and activities shown 
on Lines 1-4, Column (a), Section A. When additional 
sheets are prepared for Section A, provide similar 
column headings on each sheet. For each program, 
function or activity, {ill in the total requirements for 
funds (both Federal and non-Federal) by object class 
categories.

Lines 6a-i — Show the totals of Lines 6a to 6h in each 
column.

Line 6j -  Show the amount of indirect cost.

Line 6k -  Enter the total of amounts on Lines 6i and 
6j. For all applications for new grants and 
continuation grants the total amount in column (5), 
Line 6k, should be the same as the total amount shown 
in Section A, Column (g), Line 5. For supplemental 
grants and changes to grants, the total amount of the 
increase or decrease as shown in Columns (l)-(4), Line 
6k should be the same as the sum of the amounts in 
Section A, Columns (e) and (f) on Line 5.

SF 424A (4-88) page3
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Instructions for Part III—Application 
Narrative

Before preparing the application 
narrative, an applicant should read 
carefully the description of the program, 
the information regarding priorities, and 
the selection criteria the Secretary uses 
to evaluate applications.

The Narrative should encompass each 
function or activity for which funds are 
being requested and should:

1. Begin with an abstract, that is, a 
summary of the proposed project;

2. Describe the proposed project in 
light of each of the selection criteria in 
the order in which these criteria are 
listed in this notice;

3. Describe how the proposed project 
will meet one or both of the absolute 
priorities and any of the invitational 
priorities listed in this notice;

4. Clearly identify any component of 
the project that will serve gifted and 
talented students who are economically 
disadvantaged.

5. According to EDGAR, 34 CFR 
75.591, grantees are required to 
cooperate in any Federal evaluation of 
their projects. Recipients of funds under 
the Jacob K. Javits Gifted and Talented 
Students Education Program shall 
collect the following data for evaluation, 
and applicants shall describe in their

grant application their plan for 
collecting this data:

Demographic information on 
participants, including number of 
participants, grade levels served, racial/ 
ethic composition, socio-economic 
composition, and evidence of special 
needs;

A description of services provided to 
participants; and 

Measures which demonstrate the 
progress made in achieving the project’s 
stated goals and objectives, such as 
increased enrollment of students in 
gifted and talented programs, academic 
achievement and improvements in 
teacher’s skills and attitudes.

This data will be used in evaluating 
project effectiveness and in evaluating 
continuation applications.

6. Include any other pertinent 
information that might assist the 
Secretary in reviewing the application, 
including the scope and degree of 
service and when it will be delivered. 
The application should enable reviewers 
to make clear linkage between the 
proposed project and specific project 
tasks, operation, and service delivery.

Please limit the application narrative 
to no more than 30 double-spaced, typed 
pages (on one side only). Supplemental 
documentation (not to exceed 25 pages)

may be attached to the program 
narrative and is not counted as part of 
the 30 pages of narrative.
Estimated Public Reporting Burden

Under terms of the Paperwork 
Reduction Act of 1980, as amended, and 
the regulations implementing that Act, 
the Department of Education invites 
comment on the public reporting burden 
in this collection of information. Public 
reporting burden for this collection of 
information is estimated to average 30 
hours per response, including the time 
for reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. You may send comments 
regarding this burden estimate or any 
other aspect of this collection of 
information, including suggestions for 
reducing this burden, to the U.S. 
Department of Education, Information 
Management and Compliance Division, 
Washington, DC 20202-4651; and to the 
Office of Management and Budget, 
Paperwork Reduction Project 1850-0653, 
Washington, DC 20503.
(Information collection approved under OMB 
control number 1850-0635. Expiration date: 
5/31/92)
BILUNG CODE 4000-01-M
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OMB Approval No. 0348-0040

ASSUR ANCES —  N O N -C O N S TR U C TIO N  PROGRAMS

Note: Certain of these assurances may not be applicable to your project or program. If you have questions, 
please contact the awarding agency. Further, certain Federal awarding agencies may require applicants 
to certify to additional assurances. If such is the case, you will be notified.

As the duly authorised representative of the applicant 1 certify that the applicant. ______

1. Has the legal authority to apply for Federal 
assistance, and the institutional, managerial and 
financial capability (including funds sufficient to 
pay the non-Federal share of project costs) to 
ensure proper planning, management and com
pletion of the project described in this application,

2. Will give the awarding agency, the Comptroller 
General of the United States, and if appropriate, 
the State, through any authorized representative, 
access to and the right to examine all records, 
books, papers, or documents related to the award; 
and will establish a proper accounting system in 
accordance with generally accepted accounting 
standards or agency directives.

3. .Will establish safeguards to prohibit employees 
from using their positions for a purpose that 
constitutes or presents the appearance of personal 
or organizational conflict of interest, or personal 
gain.

4. Will initiate and complete the work within the 
applicable time frame after receipt of approval of 
the awarding agency;

6. Will comply with the Intergovernmental 
Personnel Act of 1970 (42 U.S.C. 55 4728-4763) 
relating to prescribed standards for merit systems 
for programs funded under one of the nineteen 
statutes or regulations specified in Appendix A of 
OPM’s Standards for a Merit System of Personnel 
Administration (5 C.F.R. 900, Subpart F).

6. Will comply with all Federal statutes relating to 
nondiscrimination. These include but are not 
limited to: (a) Title VI of the Civil Rights Act of 
1964 (P.L. 88-352) which prohibits discrimination 
on the basis of race, color or national origin; (b) 
Title IX of the Education Amendments of 1972, as 
amended (20 U.S.C. §§ 1681-1683, and 1685-1686), 
which prohibits discrimination on the basis of sex;
(c) Section 504 of the Rehabilitation Act of 1973, as 
amended (29 U.S.C. $ 794), which prohibits dis
crimination on the basis of handicaps; (d) the Age 
Discrimination Act of 1975, as amended (42 
U.S.C.§5 6101-6107), which prohibits discrim
ination on the basis of age;

(e) the Drug Abuse Office and Treatment Act of 
1972 (P.L. 92-255), as amended, relating to 
nondiscrimination on the basis of drug abuse, (f) 
the Comprehensive Alcohol Abuse and Alcoholism 
Prevention, Treatment and Rehabilitation Act of 
1970 (P.L. 91-616), as amended, relating to 
nondiscrimination on the basis of alcohol abuse or 
alcoholism; (g) §§ 523 and 527 of the Public Health 
Service Act of 1912 (42 U.S.C. 290 dd-3 and 290 ee- 
3), as amended, relating to confidentiality of 
alcohol and drug abuse patient records; (h) Title 
VIII of the Civil Rights Act of 1968 (42 USC $ 
3601 et seq.), as amended, relating to non
discrimination in the sale, rental or financing of 
housing; (i) any other nondiscrimination 
provisions in the specific statute(s) under which 
application for Federal assistance is being made, 
and (j) the requirements of any other 
nondiscrimination statute(s) which may apply to 
the application.

7 Will comply, or has already complied, with the 
requirements of Titles II and III of the Uniform 
Relocation Assistance and Real Property 
Acquisition Policies Act of 1970 (P.L. 91-646) 
which provide for fair and equitable treatment of 
persons displaced or whose property is acquired as 
a result of Federal or federally assisted programs 
These requirements apply to all interests in real 
property acquired for project purposes regardless 
of Federal participation in purchases

8. Will comply with the provisions of the Hatch Act 
(5 U.S.C 55 1501-1508 and 7324-7328) which limit 
the political activities of employees whose 
principal employment activities are funded in 
whole or in part with Federal funds.

9. Will comply, as applicable, with the provisions of 
the Davis-Bacon Act (40 U.S.C 55 276a to 276a- 
7), the Copeland Act (40 U.S.C. 5 276c and 18 
U.S.C. 55 874), and the Contract Work Hours and 
Safety Standards Act (40 USC. 55 327-333), 
regarding labor standards for federally assisted 
construction subagreements.

Stan d ard  Form  4 2 4 8  (4 -6 8 )
Prescribed  by OM B Circular A-1C2

Authorized for Local Reproduction
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10. Will comply, if applicable, with flood insurance 
purchase requirements of Section 102(a) of the 
Flood Disaster Protection Act of 1973 (P.L. 93-234) 
which requires recipients in a special flood hazard 
area to participate in the program andto purchase 
flood insurance if the total cost of insurable 
construction and acquisition is 310,000 or more.

11. Will comply with environmental standards which 
may be prescribed pursuant to the following: (a) 
institution of environmental quality control 
measures under the National Environmental 
Policy Act of 1969 (P.L. 91-190) and Executive 
Order (EO) 11514; (b) notification of violating 
facilities pursuant to EO 11738; (c) protection of 
wetlands pursuant to EO 11990; (d) evaluation of 
flood hazards in floodplains in accordance with EO 
11988; (e) assurance of project consistency with 
the approved State management program 
developed under the Coastal Zone Management 
Act of 1972 (16 U.S.C. iS 1451 et seq.); (f) 
conformity of Federal actions to State (Clear Air) 
Implementation Plans under Section 176(c) of the 
Clear Air Act of 1955, as amended (42 U.S.C. $ 
7401 et seq.); (g) protection of underground sources 
of drinking water under the Safe Drinking Water 
Act of 1974, as amended, (P.L. 93-523); and (h) 
protection of endangered species under the 
Endangered Species Act of 1973, as amended, (P.L. 
93-205).

12. Will comply with the Wild and Scenic Rivers Act 
of 1968 (16 U.S.C. if 1271 et seq.) related to 
protecting components or potential components of 
the national wild and scenic rivers system.

13. Will assist the awarding agency in assuring 
compliance with Section 106 of the National 
Historic Preservation Act of 1966, as amended (16 
U.S.C. 470), EO 11593 (identification and 
protection of historic properties), and the 
Archaeological and Historic Preservation Act of 
1974 (16 U.S.C. 469a-1 et seq.).

14. Will comply with P.L. 93-348 regarding the 
protection of human subjects involved in research, 
development, and related activities supported by 
this award of assistance.

15. Will comply with the Laboratory Animal Welfare 
Act of 1966 (P.L. 89-544, as amended, 7 U.S.C. 
2131 et seq.) pertaining to the care, handling, and 
treatment of warm blooded animals held for 
research, teaching, or other activities supported by 
this award of assistance.

16. Will comply with the Lead-Based Paint Poisoning 
Prevention Act (42 U.S.C. §S 4801 et seq.) which 
prohibits the use of lead based paint in 
construction or rehabilitation of residence 
structures.

17. Will cause to be performed the required financial 
and compliance audits in accordance with the 
Single Audit Act of 1984.

18. Will comply with all applicable requirements of all 
other Federal laws, executive orders, regulations 
and policies governing this program.

SIGNATURE OF AUTHORIZED CERTIFYING OFFICIAL TITLE

APPLICANT ORGANIZATION DATE SUBMITTED

S F 42 (B (4 -68) Back

BILLING CODE 4000-01-C
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Assurances—Jacob K. Javits Gifted and 
Talented Students Education Program

The applicant hereby assures and 
certifies that it will:

1. If it provides for service delivery, 
provide for the equitable participation of 
students and teachers in private 
nonprofit elementary and secondary 
schools, including the participation of 
teachers and other personnel in 
preservice and inservice training 
programs supported under the Act;

2. Use the funds received under the 
Javits Program to supplement and make 
more effective the expediture of State 
and local funds, and of Federal funds 
made available under Chapter 2 of Title 
I and Title II of the Elementary and 
Secondary Education Act of 1965 for the 
education of gifted and talented 
students.

Signature

Name

Tide

Date

Gifted and Talented Program 
D atasheet

Please check the priority or priorities 
your proposed program or project will 
address.

Absolute Priorities: (The application 
must address one or both of these 
priorities.)
—The identification of gifted and 

talented students who may not be 
identified through traditional 
assessment methods (including 
economically disadvantaged 
individuals, individuals of limited 
English proficiency, and individuals 
with handicaps) and the provision of

education programs designed to 
include gifted and talented students 
from such groups; and

—Programs and projects designed to 
develop or improve the capability of 
schools in an entire State or region of 
the Nation through cooperative efforts 
and participation of State and local 
educational agencies, institutions of 
higher education, and other public and 
private agencies and organizations 
(including business, industry, and 
labor), to plan, conduct, and improve 
programs for the identification and 
education of gifted and talented 
students.

Service Priority
—The application contains a component 

designed to serve gifted and talented 
students who are economically 
disadvantaged individuals.

BIU.INQ CODE 4000-01-M
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Certifidatlon Regarding
Debarment, Suspension, and Other Responsibility Matters 

Primary Covered Transactions

This certification is required by the regulations implementing Executive Order 12549, Debarment and Suspension, 34 CFR Part 85, 
Section 85.510, Participants’ responsibilities. The regulations were published as Part VII of the May 26,1988 Federal Register (p^ges 
19160*19211). Copies of the regulations may be obtained by contacting the U.S. Department of Education, Grants and Contacts Service. 
400 Maryland Avenue. S.W. (Room 3633 GSA Regional Office Building No. 3), Washington, D.C. 202024725, telephonef202) 732*2505.

(BEFORE COMPLETING CERTIFICATION, READ INSTRUCTIONS ON REVERSE) 

(1 ) The prospective primary participant certifies to the best of its knowledge and belief, that it and its principals:

(a) Are not presently debarred* suspended, proposed for debarment, declared ineligible, or voluntarily excluded from covered transactions 
by any Federal department or agency;

(b) Have not within a three-year period preceding this proposal been convicted of or had a civil judgment rendered against them for 
commission of fraud or a criminal offense in connection with obtaining, attempting to obtain, or performing a public (Federal, State or 
local) transaction or contract under a public transaction; violation of Federal or State antitrust statutes or commission of embezzlement, 
theft, forgery, bribery, falsification or destruction of records, making false statements, or receiving stolen property;

(c) Are not presently indicted for or otherwise criminally or civilly charged by a  governmental entity (Federal, State or local) with commission 
of any of the offenses enumerated in paragraph (l)(b ) of this certificatibn; and

(d) Have not within a three-year period preceding this application/proposal had one or more public transactions (Federal, State or local) 
terminated for cause or default

(2) Where the prospective primary participant is unable to certify to any of die statements in this certification, such prospective participant shall
attach an explanation to this proposal.

Organization Name PR/Award Number or Project Name

Name and Tide of Authorized Representative

Signature Date

ED Form GCS-008. (REV. 12/88)
- 1-
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Instructions for Certification

1. By signing and submitting this proposal, the prospective primary participant is providing the certification set out below.

2 . The inability of a person to provide the certification required below will not necessarily result In denial of participation in this covered 
transaction. The prospective participant shall submit an explanation of why it cannot provide the certification set out below. The certification 
or explanation will be considered in connection with the departm ent or agency's determ ination whether to enter into this transaction. However, 
failure of the prospective primary participant to furnish a  certification or an explanation shall disqualify such person from participation in this 
transaction.

3 . The certification in this clause is a  m aterial representation of fact upon which reliance w as placed when the departm ent or agency 
determ ined to enter into this transaction. If it is later determ ined that the prospective primary participant knowingly rendered an erroneous 
certification, in addition to other remecfies available to file  Federal Governm ent, the departm ent or agency m ay term inate this transaction tor 
cause or defau lt

4 . The prospective primary participant shall provide im m ediate written notice to the departm ent or agency to whom this proposal is 
submitted if a t any time the prospective primary participant learns that its certification was erroneous when submitted or has become 
erroneous by reason of changed circumstances.

5 . The terms 'covered transaction,' 'd ebarred ,' 'suspended,' In e lig ib le*' "lower tier covered transaction," 'participant,' 'person,* 'pnm ary 
covered transaction,' "principal,' "proposal '  and “voluntarily excluded,' as used in this clause, have the meanings set out in the Definitions 
and Coverage sections of the rules im plementing Executive O rder 12549. You may contact the departm ent or agency to which fois proposal t' 
being submitted for assistance in obtaining a  copy of those regulations.

6 . The prospective prim ary participant agrees by submitting this proposal that, should the proposed covered transaction be entered into, il 
shall not knowingly enter into any lower tier covered transaction with a  person who is debarred, suspended, declared ineligible, or voluntarily 
excluded from participation in this covered transaction, unless authorized by the departm ent or agency entering into this transaction.

7 . The prospective prim ary participant further agrees by submitting this proposal that it w ill include the clause fitted 'Certification Regarding 
Debarm ent, Suspension, Ineligibility, and Voluntary Exclusion-Low er T ier Covered Transactions,' provided by the departm ent or agency 
entering into this covered transaction, without m odification, in a ll tower tier covered transactions and in alt solicitations for tower tier covered 
transactions.

8. A participant in a  covered transaction m ay rely upon a  certification of a  prospective participant in a  low er tier covered transaction that it 
is not debarred, suspended, ineligible, or voluntarily excluded from the covered transaction, unless it knows that foe certification is erroneous. 
A participant m ay decide the method and frequency by which it determ ines the eligibility of its principals. Each participant m ay, but is not 
required to, check the Nonprocurement List.

9 . Nothing contained in the foregoing shall be construed to require establishm ent of a  system of records in order to render in good faith the 
certification required by this clause. The knowledge and information of a participant is not required to exceed that which is normally possessed 
by a  prudent person in the ordinary course of business dealings.

10. Except for transactions authorized under paragraph 6  of these instructions, if a  participant in a  covered transaction knowingly enters 
into a lower tier covered transaction with a  person who is suspended, debarred, ineligible, or voluntarily exduded from participation in this 
transaction, in addition to other rem edies available to foe Federal Governm ent, the departm ent or agency m ay term inate fois transaction for 
cause or defau lt

ED Form GCS-008, (REV. t ? * »
- 2-
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Certification Regarding
Debarment, Suspension, Ineligibility and voluntary Exclusion 

Lower Tier Covered Transactions

This certification is required by the regulations implementing Executive Order 12549, Debarment and Suspension, 34 CFR Part 85, 
Section 85.510, Participants’ responsibilities. The regulations were published as Part V II of the May 26 ,1988 Federal Register (pages 
19160-19211). Copies of the regulations may be obtained by contacting the person to which this proposal is submitted.

(BEFORE COMPLETING CERTIFICATION, READ INSTRUCTIONS ON REVERSE)

(1) The prospective lower tier participant certifies, by submission of this proposal, that neither it nor its principals are presently debarred, 
suspended, proposed for debarment, declared ineligible, or voluntarily excluded from participation in this transaction by any Federal. 
department or agency.

(2) Where the prospective lower tier participant is unable to certify to any of the statements in this certification, such prospective participant.shall 
attach an explanation to this proposal.

Organization Name PR/Award Number or Project Name

Name and Title of Authorized Representative

Signature Date

ED Form GCS-009, (REV. 12/88)
- 1-
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Instructions for Certification

1. By signing and submitting this proposal, the prospective lower tier participant is providing the certification set out below.

2 . The certification in this clause is a  m aterial representation of fact upon which reliance w as placed when this transaction was entered 
into. If it is later determ ined that the prospective lower tier participant knowingly rendered an erroneous certification, in addition to other 
rem edies available to the Federal Government, the departm ent or agency with which this transaction originated may pursue available 
rem edies, including suspension and/or debarm ent

3 . The prospective lower tier participant shall provide im m ediate written notice to the person to which this proposal is submitted if at any 
tim e the prospective lower tier participant learns that its certification was erroneous when submitted or has becom e erroneous by reason of 
changed circum stances.

4 . The terms ’covered transaction,’  ’debarred,' ’ suspended," ’ ineligible,’  Tower tier covered transaction," ’participant,* ’person,’  "primary 
covered transaction,’  ’principal,’  ’proposal,* and ’voluntarily excluded,’  as used in this clause, have the meanings set out in the Definitions 
and Coverage sections of rules implementing Executive O rder 12549. You may contact the person to which this proposal is submitted for 
assistance in obtaining a copy of those regulations.

5 . The prospective lower tier participant agrees by submitting this proposal that, should the proposed covered transaction be entered into, 
it shall not knowingly enter into any lower tier covered transaction with a person who is debarred, suspended, declared ineligible, or voluntarily 
excluded from participation in this covered transaction, unless authorized by the departm ent or agency with which this transaction originated.

6 . The prospective lower tier participant further agrees by submitting this proposal that it w ill include the clause titled ’ Certification 
Regarding Debarm ent, Suspension, Ineligibility, and Voluntary Exclusion-Lower Tier Covered Transactions,’  without m odification, in all lower 
tier covered transactions and in all solicitations for lower tier covered transactions.

7 . A participant in a  covered transaction m ay rely upon a  certification of a  prospective participant in a  lower tier covered transaction that it 
is not debarred, suspended, ineligible, or voluntarily excluded from  the covered transaction, unless it knows that the certification is erroneous. 
A participant m ay decide the method and frequency by which it determ ines the eligibility of its principals. Each participant m ay, but is not 
required to, check the Nonprocurement List.

8 . Nothing contained in the foregoing shall be construed to require establishment of a system of records in order to render in good faith the 
certification required by this clause. The knowledge and information of a participant is not required to exceed that which is normally possessed 
by a prudent person in the ordinary course of business dealings.

9 . Except for transactions authorized under paragraph 5 of these instructions, if a  participant in a  covered transaction knowingly enters into 
a  lower tier covered transaction with a person who is suspended, debarred, ineligible, or voluntarily excluded from participation in this 
transaction, in addition to other rem edies available to the Federal Governm ent the departm ent or agency with which this transaction 
originated m ay pursue available rem edies, including suspension and/or debarm ent

ED Form GCS-009, (REV. 12/88)
-2*
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Certification Regarding Drug-Free Workplace Requirements 
______  Grantees Other Than Individuals

This certification is required by the regulations implementing the Drug-Free Workplace Act of 1988,34 CFR Part 85, Subpart F. The 
regulations, published in the January 31,1989 Federai Register, require certification by grantees, prior to award, that they will maintain 
a drug-free workplace. The certification set out below is a material representation of fact upon which reliance will be placed when die 
agency determines to award the grant. False certification or violation of the certification shall be grounds for suspension of payments, 
suspension or termination of giants, or govemmentwide suspension or debarment (see 34 CFR Part 85, Sections 85.615 and 85.620).

The grantee certifies that It will provide a drug-free workplace byt

(a) Publishing a statement notifying employees that die unlawful manufacture, distribution, dispensing, possession or use of 
a controlled substance is prohibited in the grantee's workplace and specifying the actions that will be taken against 
employees for violation of such prohibition;

(b) Establishing a drug-free awareness program to inform employees about—

(1) The dangers of drug abuse in the workplace;
(2) The grantee's policy of maintaining a drug-free workplace;
(3) Any available drug counseling, rehabilitation, and employee assistance programs; and
(4) The penalties that may be imposed upon employees for drug abuse violations occurring in the workplace;

(c) Making it a requirement that each employee to be engaged in the performance of the grant be given a copy of the 
statement required by paragraph (a);

(d) Notifying the employee in the statement required by paragraph (a) that, as a condition of employment under the 
grant, the employee will—

<1) Abide by the terms of the statement; and
(2) Notify the employer of any criminal drug statute conviction for a violation occurring in the workplace no later 

than five days after such conviction;

(e) Notifying the agency within ten days after receiving notice under subparagraph (d)(2) from an employee or 
otherwise receiving actual notice of such conviction;

(0 Taking one of the following actions, within 30 days of receiving notice under subparagraph (d)(2), with respect to any 
employee who is so convicted—

(1) Taking appropriate personnel action against such an employee, up to and including termination; or
(2) Requiring such employee to participate satisfactorily in a drug abuse assistance or rehabilitation program 

approved for such purposes by a Federal, State, or local health, law enforcement, or other appropriate agency;

(g) Making a good faith effort to continue to maintain a drug-free workplace through implementation of paragraphs (a), (b), 
<c),(d),(e)and(f).

Organization Name PR/ Award Number or Project Name

Name and Title of Authorized Representative

Signature Date

ED 80-0004
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Certification Regarding Lobbying For 
Grants and Cooperative Agreements

Submission of this certification is required by Section 1352, Title 31 of the U.S. Code and 
is a prerequisite for making or entering into a grant or cooperative agreement over $100,000.

The undersigned certifies, to the best of his or her knowledge and belief, that:

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of 
the undersigned, to any person for influencing or attempting to influence an 
officer or employee of any agency, a Member of Congress, an officer or employee 
of Congress, or an employee of a Member of Congress in connection with the 
making of any Federal grant, the entering into of any cooperative agreement, and 
the extension, continuation, renewal, amendment, or modification of any Federal 
grant or cooperative agreement.

(2) If any funds other than Federal appropriated funds have been paid or will be paid 
to any person for influencing or attempting to influence an officer or employee of 
any agency, a Member of Congress, an officer or employee of Congress, or an 
employee of a Member of Congress in connection with this Federal grant or 
cooperative agreement, the undersigned shall complete and submit Standard 
Form - LLL, ’Disclosure Form to Report Lobbying,’ in accordance with its 
instructions.

(3) The undersigned shall require that the language of this certification be included in 
the award documents for all subawards at all tiers (including subgrants, contracts 
under grants and cooperative agreements, and subcontracts) and that all 
subrecipieuts shall certify and disclose accordingly.

This certification is a material representation of fact on which the Department of Education 
relied when it made or entered into this grant or cooperative agreement. Any person who fails 
to file the required certification shall be subject to a civil penalty of not less than $10,000 and 
not more than $100,000 for each such failure.

Organization Name PR/A ward (or Application) Number
or Project Name

Name and Title of Authorized Representative

Signature Date

ED 80-0008 12/89
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DISCLOSURE OF LOBBYING ACTIVITIES
Complete this form to disclose lobbying activities pursuant to 31 U-S.C. 1352 

_______________ (See reverse for public burden disclosure.)

Approved by OMB 
0346-0046

1. Type of Federal Action: 2. Status of Federal Action: 3. Report Type:
[— I a. contract 
1___I b. grant

a. bid/offer/application 
1 * b. initial award

i“— J a. initial filing 
1___1 b. material change

c. cooperative agreement
d. loan c. post-award For Material Change Only:

e. loan guarantee year quarter
f. loan insurance date of last report

4. Name and Address of Reporting Entity: 

□  Prime □  Subawardee
Tier_____ , if  k n o w n :

Congressional District, if  k n o w n :

5. If Reporting Entity in No. 4 is Subawardee, Enter marne 
and Address of Prime:

Congressional District, if  k n o w n :

6. Federal Department/Agency: 7. Federal Program Name/Description:

CFDA Number, if  applicable:

8. Federal Action Number, if k n o w n : 9. Award Amount, if  k n o w n i
$

10. a. Name and Address of Lobbying Entity 
(if individual, last nam e, first nam e, M IH

b. Individuals Performing Services (in c lu d in g  address if 
different fro m  N o . 10a)
(last nam e, first n am e, M lk

(attach C offlW M lw i Sheef(s) SF-LLL-A. ti necenary)

11. Amount of Payment (ch e ck  all that a p p ly ):

$ ____________________  □  actual □  planned

12. Form of Payment (ch e ck  all that a p p lyk

□  a. cash
□  b. in-kind; specify: nature________

value ________

13. Type of Payment (ch e ck  all that a p p ly ):

□  a. retainer
□  b. one-time fee
□  c. commission
□  d. contingent fee
□  e. deferred
□  f. other; specify:

14. Brief Description of Services Performed or to be Performed and Datefs) of Service, including officer(s). employee(s), 
or Members) contacted, for Payment Indicated in hem 11:

(attach Continuation Sheath) SF-LLL-A H necessary)

IS. Continuation Sheet(s) SF-LLL-A attached: □  Yes □  No

14. Momition itqtmud through Put tomi it audtorii*d by lid* Il U.S.C. 
fetion 11 S3 Hut òhe town oI lobbying aclivitiet it • milwial repr*«*nution 
«I lad upon «M i rditnct wai pUctd by lb* liti abov* «Ktn tbit 
iMntartion «U mad* or *nt*r*d into Hut dhclotuf* it itquind punuant to 
11 US.C I1S1 Ibh tnhxmttion «il b* »ported to dt* Congr*tt t*nu- 
•niHully and «a b* avariati* lor public «nptetton Any p*non «4» larit la 
M* dt* required ditcloture thaK b* tuberi lo a cM penally al noi bn than 
SW.no and not more than ttoo.000 lor aach such lailur*.

Signature:

Print Name: 

rrtle: _____

Telephone N04. D ate :.

-V- > % V-i-i • y;:\ < vs* > v - w-* •* r.Xfte< > v 4 £ * V ■ >:? *• N*Federal Use Only: Atlfcariud Im  Local IcyraduclHM) 
Standard Form -  LLL
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INSTRUCTIONS FOR COMPLETION OF SF-LLL, DISCLOSURE OF LOBBYING ACTIYITIES

This disclosure form shall be completed by the reporting entity, whether subawardee or prime Federal recipient, at the 
initiation or receipt of a covered Federal action, or a material change to a previous filing, pursuant to title 31 U.S.C 
section 1352. The filing of a form is required for each payment or agreement to make payment to any lobbying entity for 
influencing or attempting to influence an officer or employee or any agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a Member of Congress in connection with a covered Federal action. Use the 
SF-LLL-A Continuation Sheet for additional information if the space on the form is inadequate. Complete all items that 
apply for both the initial filing and material change report. Refer to the implementing guidance published by the Office of 
Management and Budget for additional information.

1. Identify the type of covered Federal action for which lobbying activity is and/or has been secured to influence the 
outcome of a covered Federal action.

2. Identify the status of the covered Federal action.

3. Identify the appropriate classification of this report. If this is a followup report caused by a material change to the 
information previously reported, enter the year and quarter in which the change occurred. Enter the date of the last 
previously submitted report by this reporting entity for this covered Federal action.

4. Enter the full name, address, city, state and zip code of the reporting entity. Include Congressional District, if 
known. Check the appropriate classification of the reporting entity that designates if it is, or expects to be, a prime 
or subaward recipient. Identify the tier of the subawardee, e.g., the first subawardee of the prime is the 1st tier. 
Subawards include but are not limited to subcontracts, subgrants and contract awards under grants.

5. - If the organization filing the report in item 4 checks "Subawardee", then enter the full name, address, city, state and 
zip code of the prime Federal recipient. Include Congressional District, if known.

6. Enter the name of the Federal agency making thë award or loan commitment. Include at least one organizational 
level below agency name, if known. For example, Department of Transportation, United States Coast Guard.

7. Enter the Federal program name or description for the covered Federal action (item 1). If known, enter the full 
Catalog of Federal Domestic Assistance (CFDA) number for grants, cooperative agreements, loans, and loan 
commitments.

8. Enter the most appropriate Federal identifying number available for the Federal action identified in item 1 (e.g., 
Request for Proposal (RFP) number; Invitation for Bid (IFB) number; grant announcement number; the contract, 
grant, or loan award number; the application/proposal control number assigned by the Federal agency). Include 
prefixes, e.g., "RFP-DE-90-001."

9. For a covered Federal action where there has been an award or loan commitment by the Federal agency, enter the 
Federal amount of the award/loan commitment for the prime entity identified in item 4 or 5.

10. (a) Enter the full name, address, city, state and zip code of the lobbying entity engaged by the reporting entity
identified in item 4 to influence the covered Federal action.

(b)Enter the full names of the individual(s) performing services, and include full address if different from 10 (a).
Enter Last Name, First Name, and Middle Initial (Ml).

11. Enter the amount of compensation paid or reasonably expected to be paid by the reporting entity (item 4) to the 
lobbying entity (item 10). Indicate whether the payment has been made (actual) or will be made (planned). Check 
all boxes that apply. If this is a material change report, enter the cumulative amount of payment made or planned 
to be made.

12. Check the appropriate box(es). Check all boxes that apply. If payment is made through an in-kind contribution, 
specify the nature and value of the in-kind payment.

13. Check the appropriate box(es). Check all boxes that apply. II other, specify nature.

14. Provide a specific and detailed description of the services that the lobbyist has performed, or will be expected to 
perform, and the date(s). of any services rendered. Include all preparatory and related activity, not just time spent in 
actual contact with Federal officials. Identify the Federal offidal(s) or employee(s) contacted or the officers), 
employee(s), or Memberfs) of Congress that were contacted.

15. Check whether or not a SF-LLL-A Continuation Sheet(s) is attached.

16. The certifying official shall sign and date the form, print his/her name, title, and telephone number.

Public reporting burden for this collection of information is estimated to average 30 mintues per response, including time for reviewing 
instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of 
information. Send comments regarding the burden estimate or any other aspect of this collection of information, including suggestions 
for reducing this burden, to the Office of Management and Budget, Paperwork Reduction Project (0348-0046), Washington, D C. 20503.
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DISCLOSURE OF LOBBYING ACTIVITIES £ ^ byOM9
CONTINUATION SHEET

Reporting Entity: P*8® ________  o<
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DEPARTMENT OF TRANSPORTATION

Research and Special Programs 
Administration

[Inconsistency Ruling No. IR-30; Docket 
IRA-47]

City of Oakland, California; Nuclear 
Free Zone Act

a p p l ic a n t : United States Department of 
the Navy.
REGULATIONS AFFECTED: City of 
Oakland Nuclear Free Zone Act. 
APPLICABLE FEDERAL REQUIREMENTS: 
Hazardous Materials Transportation 
Act (HMTA) (Public Law 93-633,49 
U.S.C. App. 1801 et s e q ) and the 
Hazardous Materials Regulations (HMR) 
(49 CFR parts 171 through 180) issued 
thereunder.
MODES AFFECTED*. All.
ISSUE DATE: March 9,1990. 
s u m m a r y : This inconsistency ruling is 
the opinion of the Office of Hazardous 
Materials Transportation (OHMT) of the 
Department of Transportation (DOT) 
concerning whether the Nuclear Free 
Zone Act of the City of Oakland, 
California, is inconsistent with the 
HMTA and the HMR and thus 
preempted by section 112(a) of the 
HMTA. This ruling was applied for and 
is issued under the procedures set forth 
at 49 CFR 107.201-107.209. 
r u l in g : Insofar as they apply to the 
transportation of hazardous materials, 
including the loading, unloading, and 
storage incidental to that transportation, 
the following provisions of the Nuclear 
Free Zone Act (NFZA) of the City of 
Oakland, California, are inconsistent 
with the HMTA and the HMR and thus 
preempted under section 112(a) of the 
HMTA (49 U.S.C. App. 1811(a)):

(1) The definitions of “nuclear 
weapon" and “hazardous radioactive 
material" in section 11;

(2) The prenotification requirements of 
section 5.a.i.;

(3) The routing requirements of 
section S.a.ii. and the related City 
Council resolution providing for the 
designation of City street routes;

(4) The mode of transportation 
requirements of section 5.a.ii;

(5) The placarding requirement of 
section B.a.iv.;

(6) The confirmation of the ban on 
spent nuclear fuel through the Port of 
Oakland in section 5.b.;

(7) The prohibition of radioactive 
materials storage in section 6;

(8) The prohibition of “nuclear 
weapons work” in sections 4 and ll.d.;

(9) The information reporting 
requirements of sections 10 b. and d.;

(10) The inspection provisions of 
section 5.a.iii.;

(11) The fee provisions of section 10.c.; 
and

(12) The enforcement provisions of 
sections 10.e., f., and g.

Insofar as they apply to the 
transportation of hazardous materials, 
including the loading, unloading, and 
storage incidental to that transportation, 
the following provisions of Chapter 17.68 
of the City of San Jose’s Code are 
consistent with the HMTA and the HMR 
because they are not requirements:

(1) The statements of purpose in 
section 2; and

(2) The findings in section 3.
This ruling does not address the

consistency of any provisions not 
described above. It also does not 
address the consistency of any 
provisions of the Nuclear Free Zone Act 
as applied to any activities other than 
the transportation of hazardous 
materials, including the loading, 
unloading, and storage incidental to 
such transportation.
FOR FURTHER INFORMATION CONTACT: 
Edward H. Bonekemper 111, Senior 
Attorney, Office of the Chief Counsel, 
Research and Special Programs 
Administration, Department of 
Transportation, Washington, DC 20590- 
0001 [Tel. (202) 366-4400).
I. Background

On May 17,1989, the U.S. Department 
of the Navy (DON) filed an 
inconsistency ruling application. That 
application requested a ruling 
concerning the consistency of the 
Nuclear Free Zone Act of the City of 
Oakland, California, with the HMTA 
and the HMR.

DON contends that several provisions 
of that Act, which actually is a City 
ordinance, are inconsistent with the 
HMTA and the HMR.

On June 27,1989, OHMT published a 
Public Notice and Invitation to Comment 
(54 FR 27104) soliciting public comments 
on DON’s application. On September 25, 
1989, OHMT published a notice (54 FR 
39253) extending the rebuttal comment 
period.

Comments in support of findings of 
inconsistency were filed by the 
Applicant and by the Edison Electric 
Institute/Utility Nuclear Waste and 
Transportation Program, the Department 
of Energy, and McGil Specialized 
Carriers, Inc. Comments supporting 
findings of consistency were filed by the 
City of Oakland. Mr. Douglas Vollgraff 
submitted comments supporting some 
findings of inconsistency and one 
finding of consistency.

II. General Authority and Preemption 
Under the HMTA

The HMTA at section 112(a) (49 U.S.C. 
App. section 1811 (a)} preempts 
“* * * any requirement, of a State or 
political subdivision thereof, which is 
inconsistent with any requirement set 
forth iri the [the HMTA], or in a 
regulation issued under [the HMTA].’’ 
This express preemption provision 
makes it evident that Congress did not 
intend the HMTA and its regulations to 
completely occupy the field of 
transportation so as to preclude any 
state and local requirements that are not 
"inconsistent.”

In the HMTA’s Declaration of Policy 
(section 102) and in the Senate 
Commerce Committee language 
reporting out what became section 112 
of the HMTA, Congress indicated a 
desire for uniform national standards in 
the field of hazardous materials 
transportation. Congress inserted the 
preemption language in section 112(a)
"in order to preclude a multiplicity of 
state and local regulations and the 
potential for varying as well as 
conflicting regulations in the area of 
hazardous material transportation” (S, 
Rep. No. 1192,93rd Cong., 2d Sess. 37 
(1974)). Through its enactment of the 
HMTA, Congress gave the Department 
the authority to promulgate uniform 
national standards. While the HMTA 
did not totally preclude state or local 
action in this area, Congress intended, 
to the extent possible, to make such 
state or local action unnecessary The 
comprehensiveness of the HMR, issued 
to implement the HMTA, severely 
restricts the scope of historically 
permissible state or local activity.

Although advisory in nature, 
inconsistency rulings issued by OHMT 
under 49 CFR part 107 provide an 
alternative to litigation for a 
determination of the relationship 
between Federal requirements and those 
of a state or political subdivision. If a 
state or political subdivision 
requirement is found to be inconsistent, 
the state or local government may apply 
to OHMT for a waiver of preemption. 49 
U.S.C. App. section 1811(b); 49 CFR 
107.215-107.225.

In issuing its advisory inconsistency 
rulings concerning preemption under the 
HMTA, OHMT is guided by the 
principles enunciated in Executive 
Order 12612 entitled "Federalism” (52 . 
FR 41685, Oct. 30,1987). Section 4(a) of 
that Executive Order authorizes 
preemption of state laws only when the 
Federal statute contains an express 
preemption provision, there is other firm 
and palpable evidence of Congressional
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intent to preempt, or the exercise of 
state authority directly conflicts with the 
exercise of Federal authority. The 
HMTA, of course, contains an express 
preemption provision, which OHMT has 
implemented through regulations and 
interpreted in a long series of 
inconsistency rulings beginning in 1978.

Since these proceedings are 
conducted purusant to the HMTA and 
the HMR, only the question of statutory 
preemption under HMTA will be 
considered. A court might find a non- 
Federal requirement preempted for other 
reasons, such as statutory preemption 
under another Federal statute, 
preemption under state law, or 
preemption by the Commerce Clause of 
the U.S. Constitution because of an 
undue burden on interstate commerce. 
However, OHMT does not make such 
determinations in an inconsistency 
ruling proceeding.

OHMT has incorporated into its 
procedures (49 CFR 107.209(c)) the 
following criteria for determining 
whether a state or local requirement is 
consistent with, and thus not preempted 
by, the HMTA:

(1) Whether compliance with both the non- 
Federal requirement and the Act or the 
regulations issued under the Act is possible; 
and

(2) The extent to which the non-Federal 
requirement is an obstacle to the 
accomplishment and execution of the Act and 
the regulations issued under the A ct

These criteria are based upon, and 
Supported by, U.S. Supreme Court 
decisions on preemption. These include 
Hines v Davidowtiz, 312 U.S. 52 (1941); 
Florida Lime & Avocado Growers, Inc. v. 
Paul, 373 U.S. 132 (1983); and Ray v. 
Atlantic Richfield Co., 435 U.S. 151 
(1978).

The first criterion, the “dual 
compliance" test, concerns those non- 
Federal requirements which are 
irreconcilable with Federal 
requirements; that is, compliance with 
the non-Federal requirement causes the 
Federal requirement to be violated, or 
vice versa. The second criterion, the 
“obstacle” test, involves determining 
whether a state or local requirement is 
an obstacle to executing and 
accomplishing the purposes of the 
HMTA and the HMR; a requirement 
constituting such an obstacle is 
inconsistent. Application of this second 
criterion requires an analysis of the non- 
Federal requirement in light of the 
requirements of the HMTA and the 
HMR, as well as the purposes and 
objectives of Congress in enacting the 
HMTA and the manner and extent to 
which those purposes and objectives 
have been carried out through OHMTs 

k regulatory program.

III. The Application for Inconsistency 
Ruling

On May 17,1989, the Department of 
the Navy (DON), through Mr. Lawrence 
L  Lamade, its General Counsel, applied 
for an inconsistency ruling concerning 
the Oakland Nuclear Free Zone Act 
(NFZA).

In its application, DON, preliminarily 
describes the scope of the NFZA. DON 
states that the NFZA applies to the 
transport of any nuclear weapon or 
hazardous radioactive material and that 
the scope of the NFZA is evidenced by 
its stated purpose to “make Oakland a 
nuclear free zone."

DON stresses that the NFZA 
addresses the transportation of nuclear 
weapons or other “hazardous 
radioactive materials" through, or over, 
Oakland and that it applies to all 
“hazardous radioactive materials,” 
regardless of their classification under 
the HMR. Section ll.g. of the NFZA 
defines “Hazardous Radioactive 
Materials" as:

* * * any radioactive isotope(s) resulting 
from the operation of, or intended for use in, 
nuclear fission reactors or nuclear weapons; 
the refined products of spent nuclear fission 
reactors, or of any device or component of a 
device that has been used to contain or 
process radioactive isotopes; or the tailings 
or similar debris resulting from the mining of 
uranium or other radioactive elements except 
as specifically exempted herein.

However, DON points out that 
Subsections 12.h. and i. exempt (1) 
nuclear medicine research programs, (2) 
“unclassified" research, study, 
evaluation or teaching, (3) the operation 
of particle accelerators, (4) the 
construction and operation of 
experimental fusion reactors, and (5) 
consumer uses of radioactive material, 
from the provisions of the NFZA.

Because section ll.a. defines “person" 
as any “natural person, corporation, 
college or university, laboratory, 
institution, governmental agency, or 
other entity," DON argues that the 
NFZA is applicable to the activities and 
operations of both private entities and 
the Federal Government Thus, says 
DON, the NFZA applies to any nuclear 
weapon or radioactive material which is 
generated, utilized, or transported in, 
through, or over the City of Oakland.

DON contends that several provisions 
of the NFZA are inconsistent with the 
HMTA and the HMR under both the 
“obstacle" and “dual compliance" tests 
described above.

First, citing numerous prior 
inconsistency rulings and 49 CFR part 
177, appendix A, DON asserts that a 45- 
day advance notice provision is 
inconsistent because of delays and

diversions resulting therefrom. It also 
argues that the requirement for 45 days' 
advance notice to the City concerning 
radioactive materials transportation is 
inconsistent because it applies to 
Department of Defense shipments 
exempt from the HMR under 49 CFR 
173.7(b) and because it may violate the 
disclosure prohibitions of 10 CFR 73.21, 
which is incorporated by reference in 
49 CFRl73.22(c).

Second, DON contends that routing 
requirements of the NFZA are 
inconsistent. The NFZA provides that, 
after a public hearing, the City Council 
will determine the safest route and 
means of transportation for radioactive 
materials transportation. According to 
DON, this process is inconsistent with 
the HMR's classification of radioactive 
materials and the routing requirements 
of 49 CFR 177.825, particularly the 
provision for transportation of highway 
route controlled quantities (HRCQ) of 
radioactive materials on preferred 
routes (Interstate highways and state- 
designated routes).

Other grounds advanced by DON for 
the alleged inconsistency of this process 
are the NFZA’s application to non- 
HRCQ radioactive materials and 
shipments excluded from regulation by 
the HMR, the City Council’s unfettered 
discretion to select routes, and delays 
that will result from this process— 
particularly from a requirement that at 
least 15 days' public notice follow the 
Council’s selection of a route.

Third, DON argues that the NFZA 
contains an inconsistent placarding 
requirement, specifically a requirement 
for a sign reading 'Transportation of 
Hazardous Radioactive Materials" 
clearly visible at least 150 feet in each 
direction. DON alleges an inconsistency 
with the placarding system of 49 CFR 
172.500-558, particularly with 49 CFR 
172.556 concerning radioactive materials 
placarding. It cites language in 
Inconsistency Ruling (IR) No. IR-24 (53 
FR19848, May 31,1988) that “HMR 
placarding provisions do completely 
occupy the field and, therefore, preempt 
all state and local placarding and 
warning sign requirements for 
hazardous materials transportation 
which are not identical to the Federal 
requirements."

Fourth, DON cites several 
inconsistency rulings to support its 
contention that the following 
transportation ban in the NFZA is 
inconsistent: “The present ban by the 
Port of Oakland on transportation of 
spent nuclear fuel rods through the Port 
is hereby confirmed and made 
permanent.” DON states that the 
authority to ban or prohibit
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transportation is exclusively Federal 
and quotes the following language from 
IR-3 (Decision on Appeal), 47 FR18457, 
18458 (April 29,1982):

A unilateral local ban is a negation, rather 
than an exercise, of local responsibility, since 
it isolates the local jurisdiction from the risks 
associated with the commercial life of the 
nation.

Finally, DON aruges that fee and 
criminal penalty provisions of the NFZA 
are inconsistent insofar as they relate to, 
or support, inconsistent provisions.
IV. Public Comments Against 
Consistency

Comments favoring a finding of 
inconsistency were hied by the Edison 
Electric Institute/Utility Nuclear Waste 
and Transportation Program 
(UWASTE), the Department of Energy 
(DOE), McGil Specialized Carriers, Inc. 
(McGil), Mr. Douglas Vollgraff, and 
DON.

UWASTE primarily addresses its 
comments to the NFZA's section 5 
restrictions on the transportation of 
“hazardous radioactive materials 
through or over Oakland“ and its 
section 10 provisions (Enforcement, 
Sanctions, and Citizens Suits) to the 
extent they apply to transportation 
activities. First, it cites IR-18,52 FR 200 
(Jan. 2,1987), for the proposition that the 
NFZA's section 3 findings are not a 
“requirement“ and thus are not subject 
to preemption under the HMTA.

However, UWASTE says that the 
City’s Ending that 130 local communities 
have enacted similar nuclear free zone 
provisions makes OHMTs ruling in this 
matter significant. It contends that the 
Department of Transportation (DOT) 
has specifically provided a very limited 
role for local governments in regulating 
the transportation of radioactive 
materials by providing in 49 CFR 177.825 
that their role in the routing of HRQC 
radioactive materials is solely one of 
being consulted by states designating 
preferred routes for such transportation.

UWASTE argues that the definition of 
“hazardous radioactive material“ in 
section ll.g. of the NFZA, which 
determines what materials are subject 
to the transportation restrictions of 
section 5.a. thereof, creates a hazard 
class that is different from those in the 
HMR and, therefore, is inconsistent 
under the obstacle test It cites several 
inconsistency rulings and a court 
decision in support of this contention.

Furthermore, citing IR-8 (Appeal), 52 
FR 13005 (Apr. 20,1987), and 1R-27,64 
FR 16326 (Apr. 21,1989), correction 54 
FR 20001 (May 9.1989), UWASTE also 
argues that the NFZA section 5.a.i. 
requirement for 45 days' notice to the

City prior to transportation of hazardous 
radioactive materials is inconsistent 
with the HMR. It contends that this area 
is exclusively Federal by virtue of tke 
HMR provisions at 49 CFR 173.22 and 
177.825 and the NRC regulations (10 CFR 
71.97 and 73.97) incorporated therein by 
reference. It further argues that the 
notice provision is inconsistent because 
it is open-ended as to what information 
the City may require as part of the 
required notice and any such 
requirement may conflict with the HMR.

Furthermore, UWASTE asserts that 
section 5.a.ii. of the NFZA impermissibly 
provides that the City Council, after 
public hearings, shall determine the 
safest route and means of transportation 
for radioactive materials. It says that the 
hearing itself could result in the 
disclosure of NRC-“safeguards" 
information.

UWASTE’8 primary contention on this 
point, however, is that the selection of 
highway routes for radioactive materials 
transportation has been exhaustively 
dealt with by 49 CFR 177.825 and that 
the only role provided for local 
governments is participation in state 
designations of preferred routes for 
highway transportation of HRCQ 
radioactive materials. Likewise, it 
contends, DOTs decision not to 
promulgate routing standards for 
railroad transportation makes it even 
less appropriate for a locality to make 
rail routing decisions. In addition, 
UWASTE points out that any Oakland 
routing decisions necessarily would 
affect the routes prior to and after travel 
through Oakland.

Furthermore, UWASTE contends that 
the City has no authority to dictate the 
appropriate mode of transportation 
because that is exclusively a Federal 
determination. It cites City o f New  York 
v. United States Department o f 
Transportation, 715 F.2d 732 (2d Cir. 
1983), cert, denied and appeal 
dismissed, 465 U.S. 1055 (1984), for the 
proposition that the HMTA requires 
DOT to provide for an adequate level of 
safety in each mode of transport but 
does not require DOT to maximize 
public safety by mandating the use of 
particular modes of transportation. It 
concludes that the City cannot dictate 
the mode of transportation once DOT 
has determined that radioactive 
materials transportation can be 
conducted safely by rail and highway.

UWASTE next focuses on section
5.a.iii. of the NFZA, which empowers 
the City to monitor radioactive materials 
shipments. It contends that this 
provision is inconsistent because it ties 
the monitoring to other inconsistent ■ 
NFZA provisions and could delay 
monitored shipments.

UWASTE also argues the section
5.a.iv. is inconsistent; that section 
requires display of a sign Warning 
'Transportation of Hazardous 
Radioactive Materials” clearly visible . 
for 150 feet in each direction. In support 
of its contention that hazardous 
materials transportation placarding is 
an exclusively Federal area of 
regulation, UWASTE cites IR-24, supra; 
IR-2,44 FR 75566 (Dec. 20,1979); IR-3,
46 FR 18918 (Mar. 26,1981); Kappelmann 
v. Delta A ir Lines, Inc., 539 F.2d 165 
(D.C. Cir. 1976), cert denied, 429 U.S. 
1061 (1977); and National Tank Truck 
Carriers Inc. v. City o f New York, 677 
F.2d 270 (2d Cir. 1982).

Similarly, UWASTE states that 
section 5.b. of the NFZA, which bans 
transportation of spent nuclear fuel rods 
through the Port of Oakland, purports to 
exercise authority in an exclusively 
Federal field. In support of its position, 
UWASTE quotes the following language 
from IR-3 (Appeal): “A unilateral local 
ban is a negation, rather than an 
exercise, of local responsibility, since it 
isolates the local jurisdiction from the 
risks associated with the commercial 
life of die nation." 47 FR at 18458 (Apr. 
29,1982).

Finally, UWASTE argues that the 
enforcement, sanctions and fees 
provisions of section 10 of the NFZA are 
inconsistent because the NFZA's 
transpprtation provisions themselves 
are inconsistent in their entirety as 
applied to commercial shipments of 
radioactive materials.

DOE submitted comments which 
parallel those of UWASTE and 
specifically characterize as 
“inconsistent" the NFZA provisions 
concerning hazard classes and 
definitions, prenotification, means of 
transport, routing, shipment monitoring, 
warning signs, ban on shipments 
through the Port of Oakland, reporting 
and information requirements, and fees 
and enforcement provisions.

DOE cites numerous inconsistency 
rulings for the principle that defining 
and classifying hazardous materials for 
regulation of transportation thereof is an 
exclusively Federal function. It says that 
the City's definition of “hazardous 
radioactive materials" significantly 
differs from the HMR definitions of 
hazardous materials in 49 CFR part 172, 
appendix A and part 173, subpart I.

Furthermore, DOE addresses the 
NFZA's application to nuclear weapons 
shipments*.
* * * the Act is inconsistent insofar as it 
applies to nuclear weapons shipments. Many 
of the components of a nuclear weapon are 
not classified as hazardous materials in the 
HMR and thus are not regulated by the HMR.
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49 CFR172 and 173. Furthermore, the 
transport of radioactive materials escorted by 
personnel specifically designated by or under 
the authority of the Department of Energy 
(DOE) or the Department of Defense (DOD) 
for national security purposes is exempt from 
the regulation under the HMR. 49 CFR 173.7. 
Nuclear weapons shipments are escorted by 
personnel designated by or under the 
authority of DOE for national security 
purposes. Thus, regulation of nuclear 
weapons is inconsistent with the HMR.

Concerning the City’s prenotification 
requirements, DOE argues that the HMR 
completely occupies this field with 
respect to radioactive materials and 
Cites several inconsistency rulings for 
the proposition that state and local 
requirements for greater prenotification 
are inconsistent. DOE specifically 
alleges inconsistency of the NFZA 
prenotification requirements with 49 
CFR 173.22, including the incorporation 
by reference therein of 10 CFR 73.37(c).

Like UWASTE, DOE cites 49 CFR 
177.825; City o f New Yorkv. U.S. 
Department of Transportation, supra, 
and several inconsistency rulings to 
support its argument that the City’s 
asserted authority to determine routes 
and modes of transportation are 
inconsistent with the HMTA and the 
HMR.

DOE contends that the above- 
discussed provisions would result in 
significant delay, restriction and 
possible prevention of radiopctive 
materials transportation and, therefore, 
are inconsistent. It quotes IR-8 (Appeal), 
supra, as follows:

While states do have a role in effectuating 
the safe transportation of radioactive 
materials, it does not follow that they have 
unfettered discretion to take actions which 
have the effect of restricting or delaying 
transportation being conducted in compliance 
with Federal law.

Next, DOE argues that the NFZA 
monitoring provisions are inconsistent 
because they provide too much 
discretion to local officials to determine 
the “adequacy of safety” of hazardous 
materials shipments, they relate to 
inconsistent provisions of the NFZA, 
and they improperly require that carriers 
stop and wait for inspections.

DOE advances the same arguments as 
UWASTE concerning the alleged 
inconsistency of the NFZA provisions 
concerning hazardous warning signs and 
the Port of Oakland ban.

In addition, DOE addressed reporting 
and information requirements contained 
in sections lO.b. and lO.d. of the NFZA.
It cites IR-19, 52 FR 24404 (June 30,
1987), correction 52 FR 29468 (Aug. 7, 
1987), for the proposition that state and 
local information and documentation

requirements exceeding those in the 
HMR are inconsistent.

Finally, DOE argues that the fee 
provisions of section lO.c. are 
inconsistent insofar as they support 
inconsistent provisions of the NFZA and 
that the enforcement provisions of 
sections lO.e, f., and g. of the NFZA are 
inconsistent insofar as they provide a 
means to enforce inconsistent 
provisions of the NFZA.

Mr. Douglas Vollgraff submitted 
comments supporting findings of 
inconsistency with respect to several 
NFZA provisions. First, he argues that 
the NFZA definition of “hazardous 
radioactive materials” is inconsistent 
because it includes radioactive 
materials that are excluded from 
regulation by the HMR. Second, he 
states that the NFZA definition of 
“person” is inconsistent because it 
includes governmental agencies and 
thus conflicts with 49 CFR 177.806(b).

Third, Mr. Vollgraff sees several 
problems with section 5 of the NFZA:

Section 5 of the ordinance provides a 
number of areas which can be construed to 
limit or eliminate the transportation of 
radioactive hazardous materials. The 45 day 
notification period and public hearing of a 
shipment of radioactive materials through the 
city of Oakland will serve as a method to 
severely curtail, if not eliminate, the shipment 
of radioactive material being considered. In 
addition the security and safe handling of 
such a shipment would be severely 
questioned, in light of probable public protest 
actions. The selection process of an approved 
route by the City Council is inconsistent with 
section 177.825 of the HMR, and will serve as 
another method to curtail the transportation 
of radioactive materials. Finally, the ban on 
the transportation of spent nuclear fuel rods 
is purely a federal jurisdictional question and 
not within the scope of a municipal 
government.

Finally, Mr. Vollgraff says that section 
9.c., concerning fees, could severely limit 
the transportation of radioactive 
materials and presumes guilt on the part 
of motor carriers.

In its comments, McGil indicates that 
it is a carrier of radioactive materials 
and also a plaintiff in a lawsuit 
challenging the legality of the NFZA, 
Issakides v. City of Oakland, No. C-89- 
1477-JPV, which is pending in the U.S. 
District Court for the Northern District 
of California. McGil provides extensive 
comments concerning the desirability of 
regulatory uniformity in the field of 
hazardous materials transportation. It 
concludes those comments with the 
following statement:

The transportation of hazardous materials 
must be conducted in a uniform manner 
without the stockpiling of shipments in a 
particular locale waiting to enter the 
jurisdiction of another, or diverting to

circuitous paths and increasing the time and 
length of transport to avoid a specific 
municipality’s scheme of regulation.

McGil next contends that NFZA 
section 5.a.ii, requiring the City Council 
to determine routes, is inconsistent with 
49 CFR 177.825 to the extent that it 
purports to allow the City to ban 
transportation of radioactive materials 
on Interstate highways. It points out that 
§ 177.825 requires HRCQ radioactive 
materials to be transported on preferred 
routes, which are Interstate System 
highways and routes designated by 
“state routing agencies.” The 49 CFR 
171.8 definition of such agencies, McGil 
says, does not include municipalities, 
and the City thus has no authority to 
designate preferred routes for HRCQ 
radioactive materials transportation.

(McGil and other commenters rely 
upon appendix A to 49 CFR part 177, a 
policy statement of RSPA concerning 
radioactive materials transportation. In 
light of the recent deletion of appendix 
A from the CFR (55 FR 4423, Feb. 8,
1990), however, all comments 
concerning that Appendix are irrelevant 
and have been disregarded in deciding 
this matter.)

Next, McGil asserts that the City’s 45- 
day advance notice requirement is 
inconsistent with the HMTA and the 
HMR. It specifically points to 49 CFR 
177.853(a), which requires all hazardous 
materials transported by highway to be 
transported without unnecessary delay 
It also cites several inconsistency 
rulings in which prenotification 
requirements were found inconsistent.
In addition, it quotes the following 
language from a Federal court decision 
finding hazardous materials 
transportation curfews inconsistent with 
the HMTA:

In addition to causing unnecessary delays, 
time restrictions defeat Congress’ intent for 
uniformity in the transportation of hazardous 
materials. If states decide to place time 
restraints of this nature on the transportation 
of hazardous materials, the movement of 
such materials could be seriously impeded. 
Therefore, even though the curfew regulation 
does not directly conflict with HMTA it is 
inconsistent in that it undermines the full 
purposes of the Act and is preempted.

National Tank Truck Carriers, Inc. v. 
Burke, 535 F. Supp. 509, 518-9 (D. R.I. 
1982) (citing IR-2, supra), aff’d  698 F.2d 
559 (1st Cir. 1983).

In support of its argument that the 
NFZA provision controlling the mode ot 
transportation is inconsistent, McGil 
cites two court cases. First, it cites South 
Dakota Dep 't of Pub. Safety ex rel. 
M elgaard v. Haddenham, 339 N.W.2d 
786 (1983), where a local ordinance 
limiting fireworks transportation to
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highway carriers was found inconsistent 
with the HMTA. Second, it cites City of 
New York v. United States Department 
o f Transportation, supra, for the 
proposition that radioactive wastes 
could not be compelled to be 
transported by barge.

Finally, McGil contends that the 
placarding requirement of NFZA’s 
section 5.a.iv. is inconsistent for several 
reasons. First, it says that such 
requirements imposed by different cities 
would cause delays as drivers 
attempted to comply with various and 
possibly conflicting placarding 
requirements. Second, it quotes IR-2, 
supra, which states that different 
placarding requirements imposed by 
states and localities detract from the 
DOT system and might cause confusion. 
Third, it quotes 49 CFR 172.502(b), which 
states that “[n]o person may affix or 
display any sign or other device on a 
transport vehicle * * * that by its color, 
design, shape, or content could be 
confused with any placard prescribed in 
this subpart." Fourth, it quotes a specific 
HMR radioactive materials placarding 
requirmement in 49 CFR 172.507(a) and 
concludes that the Oakland requirement 
could be confused with the HMR 
requirement and thus is expressly 
preempted by 49 CFR 172.502(b).

In response to a comment by Mr. 
Vollgraff (described below) supporting 
the NFZA placarding requirement, DON 
filed a rebuttal comment. DON contends 
that this NFZA provision will hinder, 
rather than assist, emergency response 
personnel and is inconsistent with the 
HMR radioactive materials placarding 
requirements in 49 CFR 172.556 and 
172.507 and labeling requirements in 49 
CFR 172.403. Also, it argues that 49 CFR 
172.328 does not justify this NFZA 
provision; it says that this HMR section 
requires marking of cargo tanks with the 
proper shipping name of gases (in 
addition to placarding) to facilitate 
appropriate emergency response and 
that the parallel provisions for 
radioactive materials are those requiring 
necessary safety information on 
package labels. It cites IR-2, IR-3 and 
IR-24, all supra, as holding that state 
and local placarding and other hazard 
warning requirements are inconsistent 
with the HMR if they are in addition to, 
or different from, the HMR placarding 
requirements.
V. Public Comments Supporting 
Consistency

As indicated in the preceding 
paragraph, Mr. Vollgraff submitted a 
comment supporting the consistency of 
the NFZA placarding requirement. He 
states that the identification of 
radioactive materials during shipment

will assist emergency response teams in 
the event of an incident. He also says 
that the NFZA provision has a 
counterpart in 49 CFR 172.328(c), which 
concerns the transportation of gases in 
cargo tanks.

The City of Oakland filed extensive 
rebuttal comments supporting the 
consistency of its NFZA. It says that the 
NFZA was adopted by City voters at a 
general election and then by the City 
Council. The City says it is in the 
process of implementing the 
transportation requirements of section 5 
of the NFZA.

The City describes two lawsuits 
concerning its NFZA which are pending 
in the U.S. District Court for thé 
Northern District of California. They are 
Issakidesv. City o f Oakland, supra, 
and United States v. City o f Oakland, 
No. C-89-3305-TEH. The City contends 
that the preemption questions at issue in 
this proceeding are the same as those 
before the Court and that, therefore, this 
proceeding should be stayed or the 
application dismissed.

Alternatively, the City requests that 
the consistency of the NFZA 
requirements be construed in light of 
several City Council actions taken with 
respect to implementation of the NFZA. 
First, it indicates that the Council has 
adopted the following recommendations 
made by the City Manager:

1. Exempt from regulation shipments of 
radioactive materials below 5,000 curies 
going directly to hospitals or medical 
facilities for research in or application of 
nuclear medicine;

2. Exempt from regulation shipments of 
radioactive materials consisting of smoke 
detectors, light-emitting watches or clocks, or 
other similar consumer uses;

3. Designate the city street routes from/to 
all Port of Oakland terminals to/from the 
interstate highway system; and

4. Provide for annual public hearings to 
determine and designate other City street 
routes, depending on points of origination 
and destination, for the transport of 
hazardous radioactive materials.

Second, the City indicates that the 
Council, in response to the filing of the 
complaint in Issakides, adopted a 
resolution concerning the transportation 
requirements. That resolution provides:

The transportation regulations contained in 
Sections 5(a)(i), 5(a)(ii), and 5(a)(iv) of the 
Ordinance do not apply and will not be 
enforced with respect to shipments of 
hazardous radioactive materials on interstate 
or state highways * * * *

With respect to the designation of 
routes under section 5.a.ii., the City says 
there is no inconsistency because there 
are no diversions of transportation, no 
significant delays, no permits and no 
bans. The City says that, by executing

the above-quoted City Council 
resolutions, its routing regulations do 
not apply to "transports" over state and 
Interstate highways and that it has 
designated the City street routes to*be 
used for transportation between those 
highways and the port teminals. It adds 
that other City street routes will be 
designated when commonly-used 
origination and destination points are 
determined and that then only annual 
public hearings will be required to 
determine the safest routes of 
transportation.

Under the above-described City-street 
designation system, says the City, there 
will be no diversions to other juris
dictions and no significant restrictions 
or delays because transporters will have 
advance knowledge for the designated 
City street routes. Furthermore, the City 
argues that there is no inconsistency 
with the 49 CFR 177.825 requirements 
that HRCQ radioactive materials be 
transported on perferred routes or that 
non-HRCQ radioactive materials be 
transported over routes selected to 
minimize radiological risks and without 
unnecessary delay. The City, however, 
does concede that it is not clear whether 
its [determination of] "safest" routes 
coincides with an assessment of 
radiological risk. It also cites National 
Tank Truck Carriers, Inc v.City o f New 
York, 677 F.2d 270 (2d Cir. 1982), as 
upholding the principle of local 
community routing of hazardous 
materials.

Concerning the monitoring of 
shipments under section 5.a.iii. of the 
NFZA, the City states that it has not yet 
developed administrative procedures for 
monitoring and thus a decision on 
inconsistency would be premature. In 
addition, it cites IR-17,51FR 20926 (June 
9,1986), as upholding a State of Illinois 
regulation providing for inspection of all 
shipments of spent fuel.

The City contends that section 5.b. of 
the NFZA does not impose any 
regulations on spent fuel shipments but 
merely confirms action previously taken 
by the Port of Oakland. It asserts that it 
is not clear whether the NFZA provision 
binds the Port of Oakland because the 
Board of Port Commissioners is 
independent of City Council and is 
vested with exclusive control and 
management of Port facilities. On this 
issue, the City concludes by arguing that 
the NFZA (in section 3) merely calls 
upon the Port Board to implement its 
provisions, that its drafters apparently 
intended not to bind the Port 
Commissioners by the terms of the 
NFZA, and that section 5.b. is 
ineffectual in binding the City or Port 
even if it constitutes regulatory action.
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In support of the consistency of NFZA 
section 10(c) fee provision, the City 
quotes from IR-17, supra: “[s)o long as a 
state-imposed fee is not an element of 
an inconsistent transportation 
requirement, there is no basis for 
preemption under the HMTA.” 51 FR at 
20934. The City says that it intends to 
impose a fee of $75.00 on each shipment 
over 5,000 curies and that the fee would 
defray the costs of route designations 
and shipment monitoring. It says that 
any ruling on diversion or delay would 
be premature and that the fee is 
consistent because it is assessed for 
implementation of consistent 
regulations. Finally, it cites New  
Hampshire Motor Transport A ss’n v. 
Flynn, 751 F.2d 43 (1st Cir. 1984), in 
which the Court noted that DOT 
possesses the authority to promulgate 
rules to preempt local action regarding 
fees but has not done so.

Finally, the City contends that the 
NFZA section lO.f. penalty provisions 
are consistent because they are 
intended to enforce consistent routing 
requirements.
VIII. Ruling 

Preliminary Issue
The City contends that the DON 

application should be dismissed or this 
proceeding stayed pending Court 
resolution of the issues. DON’S 
application, however, raises significant 
preemption issues under the HMTA, and 
all parties engaged in hazardous 
materials transportation or the 
regulation of that transportation will be 
served by OHMTs addressing those 
issues.

In responding to a similar dismissal/ 
stay request In another matter, the 
Secretary of Transportation personally 
signed a letter describing the nature of 
the inconsistency process and the 
assistance to the courts which 
inconsistency rulings can provide:

This department’s Inconsistency Ruling 
process provides a forum for differing views 
on the consistency of State and local 
requirements with the Federal HMTA and 
concomitant regulations. The DOT, which has 
been designated as the responsible 
government agency to administer the HMTA, 
is knowledgeable concerning the competing 
interests of the parties and committed to 
carrying out the intent of Congress in issuing 
these advisory opinions.

Twenty-four (now 27) advisory 
Inconsistency Rulings have been issued in the 
past decade. These rulings provide a 
consistent, precedential body of opinions 
which have been deemed helpful to courts, 
State and local governments, the 
transportation industry and other parties 
interested in HMTA preemption issues. It is 
not unusual for a court case to be pending 
while an Inconsistency Ruling application is

filed. In fact, several Inconsistency Rulings 
have been issued while cases were providing 
in the court. Moreover, in these cases 
courts considered the Department’s views 
before rendering their decisions. In fact, 
should the DOT ruling be rendered prior to 
the Court’s consideration of the case, it may 
be helpful to the Federal fudge determining 
HMTA preemption issues.

Letter quoted in IR-27,54 FR at 16328 
(Apr. 21,1989). V

Consistent with its policy of liberally 
construing the threshold requirements 
for obtaining inconsistency rulings, DR- 
21, 52 FR 37072 (Oct. 2,1967), OHMT 
will address in this ruling the 
preemption issues raised in DON’S 
application.
Statements of Intent To Regulate

Section 2 of the NFZA includes the 
following statements:

The purpose of this Act is to make Oakland 
a nuclear free zone by:
h # # * *

b. Regulating the transportation of nuclear 
weapons and hazardous radioactive 
materials through Oakland, and informing the 
citizens of Oakland before such 
transportation takes place;

c. Banning the storage or reprocessing of 
hazardous materials in Oakland * ‘  *.

Several prior inconsistency rulings 
have indicated that state or local 
government statements of intent to 
regulate hazardous materials 
transportation are not inconsistent with 
the HMTA or the HMR. ER-9,49 FR 
46644 (Nov. 27,1984); IR-12, 49 FR 46650 
(Nov. 27,1984); IR-15, 49 FR 46656 (Nov. 
27,1984}; IR-18, supra. This principle 
results from the fact that the HMTA 
preemption provision applies only to 
state and local “requirements.” 49 U.S.C. 
App. 1811(b).

Therefore, the above-quoted 
statements of purpose, which reflect an 
intent to regulate but do not themselves 
require or prohibit anything, are not 
inconsistent with the HMTA. This same 
principle applies to all of section 2 
(Purpose) and section 3 (Findings) of the 
NFZA.

Language in those sections, however, 
may be useful in construing other 
sections of the NFZA—particularly In 
determining the meaning of the NFZA as 
modified by later City Council actions.
Definition o f Hazardous M aterials

The transportation requirements of 
the NFZA apply to “nuclear weapons” . 
and other “hazardous radioactive 
materials.” Those terms are defined in 
section 11 of the NFZA as follows;

c. “Nuclear weapon” is any device the 
intended explosion of which results from the 
energy released by reactions involving 
atomic nucleii, either fission or fusion or

both. Nuclear weapon includes the means of 
transporting, guiding, propelling, triggering, or 
detonating the weapon. Nuclear weapon also 
includes any component of a nuclear weapon, 
i.e., any device, radioactive or non- 
radioactive, the primary intended function of 
which is to contribute to the operation of a 
nuclear weapon or to be a part of a nuclear 
weapon.

g. "Hazardous radioactive material” is any 
radioactive isotope(s) resulting from the 
operation of, or intended for use in, nuclear 
fission reactors or nuclear weapons; the 
refined products of spent nuclear fission 
reactors, or of any device or component of a 
device that has been used to contain or 
process radioactive isotopes; or the tailings 
or similar debris resulting from the mining of 
uranium or other radioactive elements except 
as specifically exempted herein.

h. Nothing in this Act shall be construed to 
prohibit research on and the application of 
nuclear medicine or consumer uses of 
radioactive material for smoke detectors, 
light-emitting watches and clocks, and other 
similar applications.

Also, the City Council adopted a 
resolution exempting from the 
regulations “shipments of radioactive 
materials below 5,000 curies going 
directly to hospitals or medical facilities 
for research in or application of nuclear 
medicine.”

On the other hand, the HMR contain 
different and more complex difinitions 
of radioactive materials subject to 
regulation under the HMR. Specifically, 
49 CFR 173.403 contains definitions, 
inter alia, of the following terms relating 
to which radioactive materials are 
regulated in what manner under the 
HMR:
Ai
Aa
Depleted uranium 
Design
Enriched uranium 
Exclusive use 
Fissile material
Highway route controlled quantity 
Limited quantity of radioactive material 
Low specific activity material (LSA) 
Natural thorium 
Natural uranium
Normal form radioactive material 
Radiation level 
Radioactive article 
Radioactive contents 
Radioactive material 
Special form radioactive material 
Specific activity 
Uncompressed gas 
Unirradiated thorium 
Unirradiated uranium

The following definition of 
“radioactive material” in that HMR 
section demonstrates the highly 
technical and interrelated nature of 
these definitions: “ ‘Radioactive 
material’ means any material having a
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specific activity greater than 0.002 
microcuries per gram (uCi/g) (see 
definition of ‘specific activity’).”

The result of the City’s definitions of 
“nuclear weapon” and “hazardous 
radioactive material” is the regulation of 
the transportation of materials not 
regulated under the HMTA, including 
the regulation of radioactive materials 
having a specific activity of 0.002 vCi/g 
or less, and the HMR, as well as the 
exclusion of certain hazardous materials 
regulated thereunder.

Local hazardous materials definitions 
which result in regulation of more or 
different materials as hazardous 
materials than the HMR are obstacles to 
uniformity in transportation regulation 
and thus are inconsistent with the 
HMTA and the HMR. IR-5,47 FR 51991 
(Nov. 18,1982) and IR-6, 48 FR 760 (Jan. 
6,1983). The specific problems with 
different hazardous materials definitions 
were discussed in, among others, two 
earlier inconsistency rulings:

The key to hazardous materials 
transportation safety is precise 
communication of risk. The proliferation of 
differing State and local systems of hazard 
classification is antithetical to a uniform, 
comprehensive system of hazardous 
materials transportation safety regulations.

IR-6, 48 FR at 764.
If every jurisdiction were to assign 

additional requirements on the basis of 
independently created and variously named 
subgroups of radioactive materials, the 
resulting confusion of regulatory 
requirements would lead directly to the 
increased likelihood of reduced compliance 
with the HMR and subsequent decrease in 
public safety.

IR-12, 49 FR at 46651 (Nov. 27,1984).
For those reasons, the Federal role in 

defining hazard classes and hazardous 
materials is exclusive, and thus such 
state and local definitions differing from 
the HMR are inconsistent with the HMR. 
IR-18, 52 FR 200 (Jan. 2,1987); IR-18 
(Appeal), 53 FR 28850 (July 29,1988); IR- 
19, 52 FR 24404 (June 30,1987), 
correction, 52 FR 29468 (Aug. 7,1987); 
IR-19 (Appeal), 53 FR 11600 (Apr. 7, 
1988); IR-20, 52 FR 24396 (June 30,1987), 
correction, 52 FR 29468 (Aug. 7,1987); 
IR-21, 52 FR 37072 (Oct. 2,1987); IR-21 
(Appeal), 53 FR 46735 (Nov. 18,1988); 
IR-26, 54 FR 16314 (Apr 21,1989), 
correction, 54 FR 21526 (May 19,1989); 
Missouri Pacific RR Co. versus Railroad 
Commission of Texas. 671F. Supp. 466 
(W.D. Tex. 1987), a ff’d on other grounds 
850 F.2d 264 (5th Cir 1988), cert, denied. 
109 S. Ct. 794 (1989); Union Pacific RR 
Co. versus City o f Las Vegas, CV-LV- 
85-932 HDM (D. Nev 1986).

Because the City’s definitions of 
“nuclear weapon" and “hazardous

radioactive material” significantly differ 
from the HMR definitions of regulated 
radioactive materials, use of those 
definition̂  as a basis for regulating the 
transportation (e.g., routing and 
placarding) of certain radioactive 
materials is inconsistent with the HMR 
and, therefore, preempted.
Prenotification Requirement

Section 5.a.i. of the NFZA requires 
any person transporting hazardous 
radioactive materials through Oakland 
to notify the City at least 45 days in 
advance. Under section 5.a.ll., those 45 
days are to be used for a City Council 
hearing, with sufficient advance 
publicity, concerning the proposed 
transportation, and thereafter for at 
least 15 days of advance public notice of 
the City Council-selected route(s). There 
is nothing in the later City Council 
actions described in the City’s rebuttal 
comments indicating that the 45-day 
prenotification requirement has been 
eliminated or modified.

That 45-day prenotification 
requirement is clearly inconsistent with 
the HMTA and the HMR. It is at odds 
with 49 CFR 177.853, which directs 
highway shipments to proceed without 
unnecessary delay, and 49 CFR 174.14, 
which directs rail shipments to be 
expedited within a specified time frame.

In IR-6,48 FR 760 (Jan. 6,1983); IR-8 
(Appeal), 52 FR 13000 (Apr. 20,1987); 
and IR-16, 50 FR 20872 (May 20,1985), 
prenotification requirements of much 
shorter duration (“advance notice” with 
no time requirement, 15 days, and 48 
hours, respectively) were found to be 
inconsistent. IR-6, supra, indicated that 
local requirements for advance notice of 
hazardous materials transportation have 
potential to delay and redirect traffic 
and thus are inconsistent.

IR-8 (Appeal), supra, specifically 
addressed this issue with respect to 
radioactive materials:

Through its rulemaking process and related 
studies, DOT has determined what 
prenotification (including information, 
documentation and certification) 
requirements are necessary for the safe 
transportation of radioactive materials. In the 
process of analyzing rulemaking comments 
and studies it has commissioned or 
examined, DOT has determined what 
prenotification requirements are not 
necessary. This field has been totally 
occupied by the HMR. State and local 
provisions either authorizing less 
prenotification or requiring greater 
prenotification than the HMR, therefore, 
constitute obstacles to the accomplishment 
and execution of the objectives of the HMTA 
and the HMR, are inconsistent, and are 
preempted.

52 FR at 13005.

Therefore, the NFZA’s 45-dav 
prenotification requirement is 
inconsistent with the HMTA and the 
HMR under both the “obstacle” and 
“dual compliance” tests.
Routing Requirements

Section 5.a.ii. of the NFZA also 
authorizes the City Council, following 
publicity and a hearing, to determine the 
“safest route” of transportation and 
clearly implies that a carrier of 
radioactive materials must use that 
route. The City’s rebuttal comments 
indicate that the City Council, after 
enactment of the NFZA, directed the 
designation of certain City street routes 
and provided that the NFZA’s 
transportation provisions “will not be 
enforced” with respect to radioactive 
materials shipments on interstate or 
state highways. It is significant that the 
City has not exempted those highways 
from the provisions of the NFZA but 
merely determined not to enforce those 
provisions on those highways, at least at 
this time.

The City, therefore, has asserted its 
authority to designate specific routes for 
the transportation of “hazardous 
radioactive materials” over City streets 
and State and Interstate highways. Such 
routing requirements are inconsistent 
with the specific HMR routing 
regulations for radioactive materials set 
forth in 49 CFR 177.825.

Section 177.825(a) requires highway 
carriers of radioactive materials 
required to be placarded to operate on 
routes that minimize radiological risk. It 
requires each carrier to consider certain 
criteria in determining the route and 
also provides that the routing 
requirement does not apply when there 
is only one practicable route or when 
the carrier is operating on a “preferred 
highway” (explained below).

Section 177.825(b) requires highway 
carriers of "highway route controlled 
quantities” of radioactive materials to 
operate on “preferred routes,” which are 
Interstate System highways or State- 
designated routes, selected by the 
carrier to reduce time in transit. All 
State-designated routes are identified in 
a “Registry of State-designated Routes” 
maintained by RSPA. 49 CFR 
177.825(b)(l)(ii). In issuing § 177.825(b), 
RSPA determined that routing 
requirements for the transportation of 
radioactive materials in other modes of 
transportation were not necessary at 
that time. See 46 FR 5300 (Jan. 19,1981).

The effect of these HMR routing 
requirements on state and local routing 
requirements for radioactive materials 
was addressed by the RSPA
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Administrator in IR-8 (Appeal), supra, 
as follows:
* * * the Department, through promulgation of 
49 CFR 177.825, has established a near total 
occupation of die field of routing * * *  
requirements relating to the transportation of 
radioactive materials. Thus, state and local 
radioactive materials transportation 
routing * * * requirements other than (1) 
those identical to Federal requirements or (2) 
state designated * * * routes under 49 CFR 
1177.825(b), are very likely to be inconsistent 
and thus preempted under section 112(a) of 
the HMTA. 52 FR at 13003.

Therefore, slate and local routing 
restrictions on radioactive materials 
required to be placarded are 
inconsistent with the HMR unless they 
are identical to 4Ô CFR 177.825(a). IR-18, 
IR-18 (Appeal), IR-21, IR-21 (Appeal), 
all supra. Likewise, state and local 
routing restrictions on highway route 
controlled quantities of radioactive 
materials are inconsistent with the 
HMR—except for state, not local, 
designations of preferred routes 
pursuant to 49 CFR 177.825(b). IR-8 
(Appeal), IR-16,50 FR 20872 (May 20, 
1985), IR-18, IR-18 (Appeal), IR-20, all 
supra; Jersey Central Power & Light Co. 
v. State o f New Jersey, No. 84-5883 (D. 
N.J., Dec. 27,1984), appeal dism issed as 
moot, 772 F.2d 35 (3rd Cir. 1985). Finally, 
RSPA has determined that, at this time, 
there is no need for highway routing 
requirements for other kinds of 
radioactive materials or any routing 
requirements for the transportation of 
any radioactive materials in other 
modes of transportation.

The local government routing case 
cited by the City, National Tank Truck 
Carriers, Inc. v. City o f New York, 677 
F.2d 270 (2d Çir. 1982), a ffg  City o f New  
York v. Ritter Transportation, Inc., 515 
F. Supp. 663 (S.D. N.Y. 1981), dealt with 
liquefied gases, for which there are no 
comprehensive HMR routing provisions 
similar to those for radioactive 
materials. Thus, that case is irrelevant 
to this proceeding.

in this instance, the City has asserted 
the authority to designate routes for 
HRCQ radioactive materials—an 
authority which can be exercised only 
by a state. In addition, it has admitted 
that its determination of “the safest 
route“ may not be the equivalent of the 
§ 177.825(a) “minimize radiological risk“ 
standard; in any event, this 
determination is left to carriers, not 
cities or states, by that HMR provision.

Therefore, die City’s NFZA section 
5.a.ii. provisions concerning the routing 
of radioactive materials transportation 
and its related City Council resolution 
providing for the designation of City 
street routes for such transportation are

both inconsistent with the HMR, 
specifically 49 CFR 177.825.
Mode o f Transportation Requirements

Section 5.a.ii. of the NFZA also 
provides that the City Council, after 
publicity and a hearing, shall determine 
the safest means of transportation for all 
shipments of “hazardous radioactive 
materials.“

Selection of one mandated mode of 
transportation results in a prohibition of 
transportation by any other mode of 
transportation. Such a prohibition is 
inconsistent with die HMTA. This 
principle was demonstrated in South 
Dakota Dep't o f Pub. Safety ex  rel. 
M elgaardv. Haddenham, 339 N.W.2d 
786 (1983), where the Court found a 
State regulation allowing fireworks 
delivery by motor vehicle inconsistent 
with, and preempted by, the HMTA to 
the extent that it prohibited rail, air or 
water transportation of fireworks.

As indicated by several commenters, 
the decision of the Court of Appeals for 
the Second Circuit in City o f New York 
v. United States Department o f 
Transportation, supra, held that DOT 
was not required by the HMTA to 
choose the safest mode of transportation 
for hazardous materials but instead was 
directed to ensure adequate safety of 
hazardous materials transportation in 
all modes of transportation.

For these reasons, the NFZA provision 
requiring City Council selection of the 
safest means of transportation 
constitutes a ban on transportation of 
radioactive transportation by certain 
modes of transportation and, therefore, 
is inconsistent with the HMTA.
Transportation Delays

The 45-day prenotification 
requirement of § 5.a.e.i. of the NFZA 
and the City Council review provisions 
of § 5.a.ii. of the NFZA also are 
inconsistent with the HMTA and the 
HMR because of the virtual certainty 
that they will cause delay in hazardous 
materials transportation.

Concerns about delays of hazardous 
materials transportation have been 
expressed in several inconsistency 
rulings:

The manifest purpose of the HMTA and the 
Hazardous Materials Regulations is safety in 
the transporta bon of hazardous materials. 
Delay in such transporta bon is incongruous 
with safe transportation.

IR—2, 44 FR at 75571.
The mere threat of delay may redirect 

commercial hazardous materials traffic into 
other jurisdicbons that may not be aware of 
or prepared for a sudden, possibly 
permanent, change in traffic patterns.

IR-3,46 FR at 18921. See IR-20 and IR- 
21 (Appeal), bothsupra.

Since safety risks are “inherent in the 
transportation of hazardous materials in 
commerce“ [49 U.S.C. 1801), an important 
aspect of transportation safety is that transit 
time be minimized. This precept has been 
incorporated in the HMR at 49 CFR 177.853, 
which directs highway shipments to proceed 
without unnecessary delay, and at 49 CFR 
174.14, which directs rail shipments to be 
expedited within a stated time frame.

IR-6,49 FR at 765; see also IR-16,50 FR 
at 20879 and IR-19,53 FR 24409.

The 45-day prenotification 
requirement and the City Council review 
requirements are virtually certain to 
cause unreasonable delays and 
diversions to other jurisdictions of 
hazardous materials transportation. 
Therefore, those requirements are 
inconsistent with the HMR under the 
"obstacle” test.

In addition, by causing carriers to 
choose between compliance with them 
or to comply with the “without 
unnecessary delay“ requirements of the 
HMR, those requirements also are 
inconsistent with the HMR under the 
“dual compliance” standard.
Prohibitions o f Transportation

Section 5.b. of the NFZA states: “The 
present ban by the Port of Oakland on 
transportation of spent nuclear fuel rods 
through the Port is hereby confirmed 
and made permanent“ The City’s 
rebuttal comments concerning this 
provision are ambiguous. First, the City 
states that this language may have some 
legal effect, but tnen it concludes that 
the language is not legally binding 
because the Commissioners of the Port 
have independent legal authority.

As indicated earlier, if this language is 
merely precatory and reflects the views 
of the City but does not constitute a 
legally binding requirement, it is not 
subject to the preemption language of 
the HMTA. If, on the other hand, the 
language constitutes a legal ban on 
transportation of particular hazardous 
materials, it is inconsistent with the 
HMTA and the HMR. IR-3, supra: IR-3 
(Appeal), supnr, IR-10,49 FR 46645 
(Nov. 27,1984), correction 50 FR 9939 
(Mar. 12,1985); IR-16, supra: IR-20, 
supra.

The power to ban, rather than to 
channel or guide, hazardous materials 
traffic is exclusively Federal. “A 
unilateral local ban is a negation, rather 
than an exercise, of local responsibility, 
since it isolates the local jurisdiction 
from the risks associated with the 
commercial life of the nation.” IR-3 
(Appeal), 47 FR at 18457. Thus, a County 
ordinance prohibiting the transportation
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of spent nuclear fuel or radioactive 
waste transportation into a County for 
storage on nuclear power plant sites 
were held inconsistent with the HMTA 
and preempted in Jersey Central Power 
& Light Co. v. Township o f Lacey, 772 
F.2d 1103 (3d Cir. 1985), cert, denied, 475 
U.S. 1013 (1986),

A similar transportation prohibition 
issue arises under section 6 of the 
NFZA, which prohibits inter alia, 
storage of "hazardous radioactive 
materials" in the City, and under section 
4 of the NFZA, which provides: "No 
person shall, within the City of Oakland, 
knowingly engage in nuclear weapons 
work. [See section 11 for definitions and 
exclusions."] In section ll.d., "Nuclear 
weapons work" is defined as:
any work that Has as its purpose the 
development, testing, production, possession, 
maintenance or storage of nuclear weapons, 
the components of nuclear weapons, or any 
secret or classified research or evaluation of 
nuclear weapons. [Emphasis added.)

Because the definition of "transports" 
and "transportation" subject to 
regulation under the HMTA includes 
"any movement of property by any 
mode, and any loading, unloading, or 
storage incidental thereto,” [emphasis 
added], sections 4 and ll.d. of the NFZA 
constitute an inconsistent ban on the 
transportation-related storage of certain 
radioactive materials.

This result is supported not only by 
Jersey Central Power & Light Co. v. 
Township o f Lacey, 772 F.2d 1103 (3d 
Cir. 1985), cert, denied, 475 U.S. 1013 
(1988) but also by Consolidated Rail 
Corp. v. John Hancock, C. A. 79-0983- 
MA (D. Mass. 1979), where a town order 
requiring a railroad to remove its 
railcars containing vinyl chloride from 
the town was held inconsistent.

In summary, the prohibition of the 
transportation of radioactive materials 
transportation is inconsistent, IR-16 and 
IR-20, both supra, and this principle 
applies even to radioactive materials 
transportation which RSPA has 
expected from the requirements of the 
HMR. IR-20, supra.

Therefore, sections 5.b., 6,4 and ll.d. 
of the NFZA are inconsistent with the 
HMTA and the HMR to the extent that 
they constitute prohibitions upon the 
transportation of any radioactive 
materials, including the storage of such 
materials incidental to the 
transportation thereof.
Placarding Requirements

Section 5.a.iv. of the NFZA requires 
that each vehicle engaged in 
transportation of "hazardous 
radioactive materials" "have signs 
warning Transportation of Hazardous

Radioactive Materials' clearly visible for 
at least 150 feet in each direction."

However, placards and other hazard 
warning requirements are inconsistent if 
they are in addition to or different from 
Federal placarding requirements. IR-2, 
IR-3, IR-24, 53 FR19848 (May 31,1988) 
all supra; Kappelmann v. Delta A ir 
Lines, Inc., 539 F.2d 165 (D.C. Cir. 1978), 
cert, denied, 429 U.S. 1061 (1977); 
National Tank Truck Carriers, Inc. v. 
City o f New York, 677 F.2d 270 (2d Cir. 
1982).

This issue was addressed in an early 
Inconsistency Ruling:

Hazard warning systems are another area 
where [DOT] perceives the Federal role to be 
exclusive * * * * Additional, different 
requirements imposed by States or localities 
detract from the DOT systems and may 
confuse those to whom the DOT are meant to 
impart information.

IR-2, 44 at 75568.
Shortly thereafter both DOT and a 

Federal Court found a City of Boston 
requirement for different placards and 
product identification inconsistent with 
the HMTA and the HMR. IR-3, supra; 
American Trucking A ss’ns v. City of 
Boston, 12 Envtl. L. Rep. (Envtl. L. Inst.) 
20,789 (D. Mass. 1981).

Finally, in IR-24, supra, a definitive 
statement was made on the exclusive 
Federal nature of placarding 
requirements:

It is OHMTs view that the HMR 
placarding provisions do completely occupy 
the field and, therefore, preempt all state and 
local placarding and warning sign 
requirements for hazardous materials 
transportation which are not identical to the 
Federal requirements. This is true with 
respect to requirements applying solely to 
pickups and deliveries, as well as to 
requirements applying to through-traffic, 
because all such non-identical requirements 
create confusion and undermine die uniform 
system of hazard communication necessary 
for the safe transportation of hazardous 
materials. Transportation viewed as being a 
mere pickup or delivery by one jurisdiction 
actually may be just the beginning or end of 
multi-state transportation through numerous 
local jurisdictions.

53 FR 19848 at 19850. The Court decision 
in National Paint & Coatings A ss’n Inc. 
v. City o f New York, No. CV-84-4525 
(E.D. N.Y. 1985), denying summary 
judgment against a local placarding 
requirement, which was cited in the 
City'8 rebuttal comments, preceded the 
foregoing clear pronouncement of 
preemptive intent in IR-24, supra.

In summary, the placarding 
requirement of section 5.a.iv. of the 
NFZA is inconsistent With the HMTA 
and the HMR. It can only cause 
confusion and undermine compliance 
with the radioactive materials 
placarding requirements of 49 CFR

172.556, the related requirements of part 
172, subpart F, and the prohibition in 
section 172.502(b) against display of 
"any sign or other device on a transport 
vehicle, portable tank, or freight 
container, that by its color, design, 
shape or content could be confused with 
any placard prescribed in this subpart.”
Information Requirements

Sections lO.b. and d. of the NFZA 
contain information reporting 
requirements applicable, inter alia, to 
transporters and shippers of “hazardous 
radioactive materials.”

To the extent that these sections 
require the submission Of written 
accident/incident reports, they are 
redundant with Federal requirements 
(e.g., 49 CFR 171.16), tend to undercut 
compliance with the HMR requirements 
and thus are inconsistent. IR-2, IR-3, IR- 
3 (Appeal), all supra. This principle 
particularly applies to radioactive 
materials incident reporting 
requirements because of the possible 
overlap and conflict with NRC reporting 
requirements incorporated by reference 
in the HMR. IR-8, supra. The field of 
incident reporting for radioactive 
materials transportation has been 
totally occupied by the HMR. IR-8 
(Appeal), supra.

hi addition, no other information 
requirements may be imposed by the 
City as a condition for transporting „ 
radioactive materials in the City:

DOT and NRC have determined what 
information and documentation requirements 
are needed for the safe transportation of 
radioactive materials, and state and local 
requirements going beyond them create 
confusion, impose burdens on transporters, 
are obstacles to the accomplishment of the 
HMTA’s objectives, and thus are 
inconsistent

IR-8 (Appeal), 52 FR at 13004.
Therefore, the information 

requirements of sections 10. b. and d. of 
the NFZA are inconsistent insofar as 
they relate to the transportation of 
radioactive materials, including the 
loading, unloading and storage 
incidental thereto.
Inspections

Section 5.a.iii. of the NFZA requires 
City monitoring of radioactive materials 
transport through or over Oakland and 
the assessment of the adequacy of 
safety and notice provisions relating 
thereto.

Hazardous materials transportation 
inspection requirements relating to 
Federal or consistent requirements are 
encouraged by RSPA and are consistent. 
IR-2, supra; IR-8, 49 FR 46637 (Nov. 27, 
1984); IR-15, supra; IR-17, supra; IR-20,
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supra; IR-27, supra; Colorado Pub. 
Utilities Commission v. Harmon, No, CV 
86-Z-1524 (D. Colo. 1989). On the other 
hand, such inspection requirements 
relating to inconsistent provisions are 
themselves inconsistent. IR-20, IR-21, 
IR-21 (Appeal), IR-27, all supra.

Because none of thé NFZA provisions 
relating to the transportation of 
radioactive materials is consistent with 
both the HMTA and the HMR, the 
inspection provisions of section 5.a.iii. of 
the NFZA are inconsistent with the 
HMTA and the HMR.
Fee Requirements

Section lO.c. of the NFZA provides 
that the City shall assess reasonable 
fees for the implementation of the 
NFZA.

Reasonable fees oh hazardous 
materials transportation to fund 
consistent activities are consistent. ÏR- 
17, IR-17 (Appeal), IR-27, all supra; New  
Hampshire Motor Transport Assn. v. 
Flynn, supra; Colorado Public Utilities 
Comm. v. Harmon, No. CV 88-2-1524 (D. 
Colo. 1989). However, fees which are 
unreasonably high or related to 
inconsistent activities are inconsistent. 
IR-ll, IR-13, IR-15, IR-Î8 (Appeal), IR- 
19, IR-27, all supra; New Hampshire 
Motor Transport A ss’n. v. Flynn, supra.

Because of the transportation 
provisions of the NFZA are inconsistent 
with the HMTA or the HMR, the fée 
provisions of section 10.c. of the NFZA 
are inconsistent insofar as they apply to 
the transportation of radioactive 
materials.
Enforcement Provisions

Hazardous materials transportation 
enforcement provisions are consistent

insofar as they apply to violations of 
consistent substantive requirements. IR- 
3, IR-27, both supra. However, they are 
inconsistent insofar as they apply to 
violations of inconsistent substantive 
requirements. ER-18, IR-18 (Appeal), IR- 
27, all supra; Jersey Central Power & 
Light Co. v. Township o f Lacey, 772 F.2d 
1103 (3d Cir. 1985); cert, denied, 475 U.S. 
1013(1986).

Because none of the NFZA’s 
transportation provisions is consistent, 
the enforcement provisions of sections 
10. e., f. and g. of the NFZA are 
inconsistent insofar as they relate to 
those transportation provisions.
Summary

For the foregoing reasons and on the 
basis of this record, I make the following 
findings.

Insofar as they apply to the 
transportation of radioactive materials, 
including the loading, unloading and 
storage incidental to that transportation, 
the following provisions of the Nuclear 
Free Zone Act of the City of Oakland, 
California, are inconsistent with the 
HMTA and the HMR and thus 
preempted under section 112(a) of the 
HMTA (49 U.S.C. 1811(a));

(1) The definitions of “nuclear weapon” 
and “hazardous radioactive material” in 
section 11;

(2) The prenotification requirements of 
section 5.a.i.;

(3) The routing requirements of section 
5a.ii. and the related City Council resolution 
providing for the designation of City street 
routes;

(4) The mode of transportation 
requirements Of section 5.a.ii4

(5) The placarding requirement of section 
5,a.iv.; I

(6) The confirmation of the ban on spent 
nuclear fuel through the Port of Oakland in 
section 5.b.;

(7) The prohibition of radioactive materials 
storage in section 6;

(8) The prohibition of "nuclear weapons 
work” in sections 4 and ll.d.;

(9) The information reporting requirements 
of sections 10. b. and d.;

(10) The inspection provisions of section
5.a.iii;

(11) The fee provisions of section 10.c; and
(12) The enforcement provisions of section 

10. e., f., and g.

Insofar as they apply to the 
transportation of radioactive materials, 
including the loading, unloading and 
storage incidental to that transportation, 
the following provisions of the Nuclear 
Free Zone Act of the City of Oakland, 
California, are consistent with the 
HMTA and die HMR because they are 
not requirements:

(1) The statements of purpose in section 2; 
and

(2) The findings in section 3.

This ruling does not address the 
consistency of any provisions not 
described above. It also does not 
address the consistency of any 
provisions of the NFZA as applied to 
any activities other than the 
transportation of hazardous materials, 
including the loading, unloading and 
storage incidental to such 
transportation.

Any appeal of this ruling must be filed 
within 30 days of service in accordance 
with 49 CFR 107.211.
Alan I. Roberts,
Director, Office of Hazardous Materials 
Transportation.
(FR Doc. 90-5829 Filed 3-13-90; 8:45 am) 
BtLUNG CODE 4910-SQ-M
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 300 

[FRL-3745-3]

National Priorities List for 
Uncontrolled Hazardous Waste Sites

AGENCY: Environmental Protection 
Agency.
a c t i o n : Final rule.

s u m m a r y : The Environmental Protection 
Agency (“EPA”) is amending the 
National Oil and Hazardous Substances 
Pollution Contingency Plan (“NCP”), 40 
CFR part 300, which was promulgated 
on July 16,1982, pursuant to section 105 
of the Comprehensive Environmental 
Response, Compensation, and Liability 
Act of 1980 ("CERCLA”). CERCLA has 
since been amended by the Superfund 
Amendments and Reauthorization Act 
of 1986 ("SARA”) and is implemented 
by Executive Order 12580 (52 FR 2923, 
January 29,1987). CERCLA requires that 
the NCP include a list of national 
priorities among the known releases or 
threatened releases of hazardous 
substances, pollutants, or contaminants 
throughout the United States, and that 
the list be revised at least annually. The 
National Priorities List ("NPL”), initially 
promulgated as appendix B of the NCP 
on September 8,1983 (48 FR 40658), 
constitutes this list and is being revised 
today by the addition of 1 site, United 
Heckathom Co., Richmond, CA. Based 
on a review of public comments cm this 
site, EPA has decided that it meets the 
eligibility requirements of the NPL and 
is consistent with the Agency’s listing 
policies. Information supporting this 
action is contained in the appropriate 
Superfund Public Dockets.

This rule results in a final NPL of 1,082 
sites, 93 of them in the Federal section; 
136 sites are proposed to the NPL, 24 of 
them in the Federal section. Final and 
proposed sites total 1,218. 
e f f e c t iv e  DATE: The effective date for 
this amendment to the NCP shall be 
March 14,1990. This rule is being made 
effective immediately in order to 
preserve any claims for natural resource 
damages against any possible future 
suggestions that such claims are barred 
under CERCLA section 113(g). Due to 
the limited effect of NPL listing, no party 
is prejudiced by making this listing 
immediately effective. 
a d d r e s s e s : Addresses for the 
Headquarters and appropriate Regional 
docket follow. For further details on 
what these dockets contain, see section 
I  of the “SUPPLEMENTARY INFORMATION” 
portion of this preamble.

Beverly Whitehead, Headquarters, U.S. 
EPA CERCLA Docket Office, OS-245, 
Waterside Mail, 401 M Street SW., 
Washington, DC 20460, 202/382-3048. 

Lisa Nelson, U.S. EPA Region 9,1235 
Mission Street, San Francisco, CA 
94103, 415/744-1914.

FOR FURTHER INFORMATION CONTACT: 
Robert Myers, Hazardous Site 
Evaluation Division, Office of 
Emergency and Remedial Response 
(OS-230), U.S. Environmental Protection 
Agency, 401M Street SW., Washington, 
DC, 20460, or the Superfund Hotline, 
Phone (800) 424-9346 (382-3000 in the 
Washington, DC, metropolitan area). 
SUPPLEMENTARY INFORMATION:
Table of Contents
I. Introduction
II. Purpose and Implementation of the NPL
III. NPL Update Process
IV. Disposition of Sites
V. Contents of the NPL
VI. Regulatory Impact Analysis
VII. Regulatory Flexibility Act Analysis

I. Introduction 

Background
In 1980, Congress enacted the 

Comprehensive Environmental 
Response, Compensation, and Liability 
Act, 42 U.S.C. sections 9601-9657 
("CERCLA” or the “Act”), in respone to 
the dangers of uncontrolled hazardous 
waste sites. CERCLA was amended in 
1986 by the Superfund Amendments and 
Reauthorizetion Act (“SARA”), Public 
Law No. 99-499, atat. 1613 et seq. To 
implement CERCLA, the Environmental 
Protection Agency ("EPA or “the 
Agency”) promulgated the revised 
National Oil and Hazardous Substances 
Pollution Contingency Plan ("NCP"), 40 
CFR part 300, on July 16,1982 (47 FR 
31180) pursuant to CERCLA section 105 
and Executive Order 12316 (46 FR 42237, 
August 20,1981). The NCP, further 
revised by EPA on September 16,1985 
(50 FR 37624) and November 20,1985 (50 
FR 47912), sets forth guidelines and 
procedures needed to respond under 
CERCLA to releases and threatened 
releases of hazardous substances, 
pollutants, or contaminants. On 
December 21,1988 (53 FR 51394), EPA 
proposed revisions to the NCP in 
response to SARA.

Section 105(a)(8)(A) of CERCLA. as 
amended by SARA, requires that die 
NCP include "Criteria for determining 
priorities among releases or threatened 
releases throughout the United States 
for the purpose of taking remedial action 
and, to the extend practicable taking 
into account the potential urgency of 
such action, for the purpose of taking 
removal action." Removal action 
involves cleanup or other actions that

are taken in respone to releases or 
threats of releases on a short-term or 
temporary basis (CERCLA section 
101(23)). Remedial action tends to be 
long-term in nature and involves 
response actions that are consistent 
with a permanent remedy for a release 
(CERCLA section 101(24)). Criteria for 
determining priorities for possible 
remedial actions financed by the Trust 
Fund established under CERCLA are 
included in the Hazard Ranking System 
(“HRS”), which EPA promulgated as 
appendix A of the NCP (47 FR 31219,
July 16,1982).

On December 23,1988 (53 FR 51962), 
EPA proposed revisions to the HRS in 
response to CERCLA section 105(c), 
added by SARA. EPA intends to issue 
the revised HRS as soon as possible. 
However, until the revised HRS is in 
effect, EPA will continue to use the 
current HRS in accordance with 
CERCLA section 105(c)(1) and 
Congressional intent, as explained in 54 
FR 13299 (March 31,1989).

Based in large part on the HRS 
criteria, and pursuant to section 
105(a)(8)(B) of CERCLA, as amended by 
SARA, EPA prepared a list of national 
priorities among the known releases or 
threatened releases of hazardous 
std>stances, pollutants, or contaminants 
throughout the United States (the 
"National Priorities List” or “NPL”). The 
list has been promulgated as appendix B 
of the NCP. A site can undergo 
CERCLA-financed remedial action only 
after it is placed on the NPL, as provided 
in the NCP at 40 CFR 300.66(c)(2) and 
300.68(a).

As is stated in CERCLA section 
105(a)(8)(b), the NPL is a listing of 
"releases or threatened releases” of 
hazardous substances, pollutants, or 
contaminants. For simplicity, the 
discussion below may refer to these 
"releases or threatened releases” simply 
as “releases”, “facilities”, or “sites”.

An original NPL of 406 sites was 
promulgated on September 8,1983 (48 
FR 40658). Pursuant to CERCLA section 
105(a)(8)(B), which requires that the NPL 
be revised at least annually, the NPL has 
been updated periodically, most recently 
on November 21,1989 (54 FR 48184). The 
Agency also has proposed adding new 
sites to the NPL, most recently on 
October 26,1989 (54 FR 43778).

EPA may delete sites from the NPL 
when no further response is appropriate, 
as provided in the NCP at 40 CFR 
300.66(c)(7). To date, the Agency has 
deleted 28 sites from the final NPL, most 
recently on September 22,1989 (54 FR 
38994), when Cecil Lindsey, Newport, 
Arkansas, was deleted.



Federal Register / VoL 55, No. 50 / Wednesday, March 14, 1990 / Rules and Regulations 9689

This rule adds the United Heckathom 
Co. site to the NPL. EPA has carefully 
considered public comments submitted 
and has made certain modifications in 
response to those comments. This rule 
results in a final NPL of 1,082 sites, 93 of 
them in the Federal section; 136 sites 
remain in proposed status, 24 of them in 
the Federal section. With these changes, 
final and proposed sites now total 1,218.
Information A vailable to the Public

The Headquarters and Region 9 public 
dockets for the NPL (see ADDRESSES 
portion of this notice) contain 
documents relating to the evaulation 
and scoring of United Heckathom Co. 
The dockets are available for viewing, 
by appointment only, after the 
appearance of this notice. The hours of 
operation for the Headquarters docket 
are from 9 a.m. to 4 p.m., Monday 
through Friday, excluding Federal 
holidays. Please contact the EPA Region 
9 for docket hours.

The Headquarters docket contains 
HRS score sheets and a Documentation 
Record describing the information used 
to compute the score; a list of documents 
referred in the Documentation Record; 
comments received; and the Agency’s 
response to those comments. The 
Agency’s responses are contained in the 
“Support Document for the Revised 
National Priorities List—Final Rule, 
March 1990.”

The Region 9 docket includes all 
information available in the 
Headquarters docket as well as the 
actual reference documents, which 
contain the data principally relied upon 
by EPA in calculating or evaluating the 
HRS scores for United Heckathom Co. 
These reference documents are 
available only in Region 9, and may be 
viewed, by appointment only. An 
informal written request, rather than a 
formal request, should be the ordinary 
procedure for obtaining copies of any of 
these documents.
II. Purpose and Implementation of the 
NPL

Purpose
The primary purpose of the NPL is 

stated in the legislative history of 
CERCLA (Report of the Senate 
Committee on Environment and Public 
Works, Senate Rep. No. 96-848,96th 
Cong., 2d Sess. 60 (1980)):

The priority lists serve primarily 
informational purposes, identifying for the 
States and the public those facilities and sites 
or other releases which appear to warrant 
remedial actions. Inclusion of a facility or site 
on the list does not in itself reflect a judgment 
of the activities of its owner or operator, it 
does not require those persons to undertake 
any action, nor does it assign liability to any

person. Subsequent government action in the 
form of remedial actions or enforcement 
actions will be necessary in order to do so, 
and these actions will be attended by all 
appropriate procedural safeguards.

The purpose of the NPL, therefore, is 
primarily to serve as an informational 
and management tool. The initial 
identification of a site for the NPL is 
intended primarily to guide EPA in 
determining which sites warrant further 
investigation to assess the nature and 
extent of the public health and 
environmental risks associated with the 
site and to determine what CERCLA- 
financed remedial action(s), if any, may 
be appropriate. The NPL also serves to 
notify the public of sites EPA believes 
warrant further investigation.
Implem entation

A site may undergo remedial action 
financed by the Trust Fund established 
under CERCLA (“Superfund”) only after 
it is placed on the final NPL as outlined 
in the NCP at 40 CFR 300.66(c)(2) and 
300.68(a). However, EPA may take 
enforcement actions under CERCLA or 
other applicable statutes against 
responsible parties regardless of 
whether the site is on the NPL, although, 
as a practical matter, the focus of EPA’s 
enforcement actions has been and will 
continue to be on NPL sites. Similarly, in 
the case of removal actions, EPA has the 
authority to act at any site, whether 
listed or not that meets the criteria of 
the NCP at 40 CFR 300.65-67.

EPA’s policy is to pursue cleanup of 
NPL sites using the appropriate response 
and/or enforcement actions available to 
the Agency, including authorities other 
than CERCLA. Listing a site will serve 
as notice to any potentially responsible 
party that the Agency may initiate 
CERCLA-financed remedial action. The 
Agency will decide on a site-by-site 
basis whether to take enforcement or 
other action under CERCLA or other 
authorities, proceed directly with 
CERCLA-financed response actions and 
seek to recover response costs after 
cleanup, or do both. To the extent 
feasible, once sites are on the NPL, EPA 
will determine high-priority candidates 
for Superfund-financed response action 
and/or enforcement action through both 
State and Federal initiatives. These 
determinations will take into account 
which approach is more likely to most 
expeditiously accomplish cleanup of the 
site while using CERCLA’s limited 
resources as efficiently as possible.

Remedial response actions will not 
necessarily be funded in the same order 
as a site’s ranking on the NPL—that is, 
its HRS score. The information collected 
to develop HRS scores is not sufficient 
in itself to determine either the extent of

contamination or the appropriate 
response for a particular site. EPA relies 
on further, more detailed studies in the 
remedial investigation/feasibility study 
(RI/FS) to address these concerns.

The RI/FS determines the nature and 
extent of the threat posed by the release 
or threatened release. It also takes into 
account the amount of contaminants in 
the environment, the risk to affected 
populations and environment, the cost 
to correct problems at the site, and the 
response actions that have been taken 
by potentially responsible parties or 
others. Decisions on the type and extent 
of action, if any, to be taken at these 
sites are made in accordance with the 
criteria contained in subpart F of the 
NCP. After conducting these additional 
studies, EPA may conclude that it is not 
desirable to initiate a CERCLA remedial 
action at some sites on the NPL because 
of more pressing needs at other sites, or 
because a private party cleanup is 
already underway pursuant to an 
enforcement action. Given the limited 
resources available in the Trust Fund, 
the Agency must carefully balance the 
relative needs for response at the 
numerous sites it has studied. It is also 
possible that EPA will conclude after 
further analysis that the site does not 
warrant remedial action.

RI/FS at Proposed Sites. An RI/FS 
may be performed at proposed sites (or 
even non-NPL sites) pursuant to the 
Agency’s removal authority under 
CERCLA, as outlined in the NCP at 40 
CFR 300.68(a)(1). Section 101(23) of 
CERCLA defines “remove” or “removal” 
to include “such actions as may be 
necessary to monitor, assess and 
evaluate the release or threat of release 
* * V* The definition of “removal” also 
includes “action taken under section 
104(b) of this Act * * which 
authorizes the Agency to perform 
studies, investigations, and other 
information-gathering activities.

Although an RI/FS generally is 
conducted at a site after the site has 
been placed on the NPL, in a number of 
circumstances the Agency elects to 
conduct an RI/FS at a proposed NPL site 
in preparation for a possible CERCLA- 
financed remedial action, such as when 
the Agency believes that a delay may 
create unnecessary risks to human 
health or the environment. In addition, 
the Agency may conduct an RI/FS to 
assist in determining whether to conduct 
a removal or enforcement action at a 
site.

Facility (Site) Boundaries. The 
Agency’s position is that the NPL does 
not describe releases in precise 
geographical terms, and that it would be 
neither feasible nor consistent with the
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limited purpose of the NPL (as the mere 
identification of releases], for it to do so.

CERCLA section 105(a)(8)(B) directs 
EPA to list national priorities among the 
known “releases or threatened releases" 
of hazardous substances. Thus, the 
puipose of the NPL is merely to identify 
releases of hazardous substances that 
are priorities for further evaluation. 
Although a CERCLA "facility” is 
broadly defined to include any area 
where a hazardous substance release 
has "come to be located” (CERCLA 
section 101(9)), the listing process itself 
is not intended to define or reflect the 
boundaries of such facilities or 
releases.1 Of course, HRS data upon 
which the NPL placement was based 
will, to some extent, describe which 
release is at issue; that is, the NPL site 
would include all releases evaluated as 
part of that HRS analysis (including 
noncontiguous releases evaluated under 
the NPL aggregation policy, see  48 FR 
40663 (September 8,1983)).

EPA regulations do provide that the 
"nature and extent of the threat 
presented by a release" will be 
determined by an RI/FS as more 
information is developed on site 
contamination (40 CFR 300.68(d)).
During the RI/FS process, the release 
may be found to be larger or smaller 
than was originally known, as more is 
learned about the source and the 
migration of the contamination. 
However, this inquiry focuses on an 
evaluation of the threat posed; the 
boundaries of the release need not be 
defined, and in any event are 
independent of the NPL listing. 
Moreover, it generally is impossible to 
discover the full extent of where the 
contamination "has come to be located" 
before all necessary studies and 
remedial work are completed at a site; 
indeed, the boundaries of the 
contamination can be expected to 
change over time. Thus, in most cases, it 
will be impossible to describe the 
boundaries of a release with certainty.

For these reasons, the NPL need not 
be amended if further reisearch into the 
extent of the contamination expands the 
apparent boundaries of the release. 
Further, the NPL is only of limited 
significance, as it does not assign 
liability to any party or to the owner of 
any specific property. S ee  Report of the 
Senate Committee on Environment and 
Public Works, Senate Rep. No. 96-848,

1 Although CERCLA section 101(9) sets out the 
definition of “facility" and not “release," those 
terms are often used interchangeably. (See CERCLA 
section 105(a)(8)(B), which defines the NPL as a list 
of “releases" as well as of the highest priority 
“facilities.") (For ease of reference, EPA also uses 
the term “site" interchangeably with “release” and 
“facility.")

96th Cong., 2d Sess. 60 (1980), quoted at 
48 FR 40659 (September 8.1983). If a 
party contests liability for releases on 
discrete parcels of property, it may do 
so if and when the Agency brings an 
action against that party to recover 
costs or to compel a response action at 
that property.

At the same time, however, the RI/FS 
or the Record of Decision (which defines 
the remedy selected) may offer a useful 
indication to the public of the areas of 
contamination at which the Agency is 
considering taking a response action, 
based  on inform ation known at that 
time. For example, EPA may evaluate 
(and list) a release over a 400-acre area, 
but the Record of Decision may select a 
remedy over 100 acres only. This 
information may be useful to a 
landowner seeking to sell the other 300 
acres, but it would result in no formal 
change in the fact that a release is 
included on the NPL. The landowner 
(and the public) also should note in such 
a case that if further study (or the 
remedial construction itself) reveals that 
the contamination is located on or has 
spread to other areas, the Agency may 
address those areas as well.

This view of the NPL as an initial 
identification of a release that is not 
subject to constant re-evaluation is 
consistent with the Agency’s policy of 
not rescoring NPL sites:

EPA recognizes that the NPL process 
cannot be perfect, and it is possible that 
errors exist or that new data will alter 
previous assumptions. Once the initial 
scoring effort is complete, however, the focus 
of EPA activity must be on investigating sites 
in detail and determining the appropriate 
response. New data or errors can be 
considered in that process. . . [T]he NPL 
serves as a guide to EPA and does not 
determine liability or the need for response.

(49 FR 37081 (September 21 ,1984)).8
III. NPL Update Process

There are three mechanisms for 
placing sites on the NPL. The principal 
mechanism, and the one used in 
evaluating United Heckathom Co., is the 
application of the HRS. The HRS serves 
as a screening device to evaluate the 
relative potential of uncontrolled 
hazardous substances to cause hufnan

* See also C it y  o f  S t o u g h t o n , W is e . v. U .S . E P A  

858 F. 2d 747, 751 (D.C. Cir. 1988):
Certainly EPA could have permitted further 

comment or conducted further testing [on proposed 
NPL sites]. Either course would have consumed 
further assets of the Agency and would have 
delayed a determination of the risk priority 
associated with the site. Yet •* * * "the NPL is 
simply a rough list of priorities, assembled quickly 
and inexpensively to comply with Congress' 
mandate for the Agency to take action 
straightaway." E a g i e - P ic h e r  [ I n d u s t r i e s  v. E P A ]  I I ,  

759 F. 2d [921,] at 932 [(D.C. Cir. 1985)].

health or safety problems, or ecological 
or environmental damage. The HRS 
score is calculated by estimating risks 
presented in three potential “pathways” 
of human or environmental exposure: 
ground water, surface water, and air. 
Within each pathway of exposure, the 
HRS considers three categories of 
factors "that are designed to encompass 
most aspects of the likelihood of 
exposure to a hazardous substance 
through a release and the magnitude or 
degree of harm from such exposure”: (1) 
Factors that indicate the presence or 
likelihood of a release to the 
environment; (2) factors that indicate the 
nature and quantity of the substances 
presenting the potential threat; and (3) 
factors that indicate the human or 
environmental “targets” potentially at 
risk from the site. Factors within each of 
these three categories are assigned a 
numerical value according to a set scale. 
Once numerical values are computed for 
each factor, the HRS uses mathematical 
formulas that reflect the relative 
importance and interrelationships of the 
various factors to arrive at a final site 
score on a scale of 0 to 100. The 
resultant HRS score represents an 
estimate of the relative "probability and 
magnitude of harm to the human 
population or sensitive environment 
from exposure to hazardous substances 
as a result of the contamination of 
ground water, surface water, or air” (47 
FR 31180, July 16,1982). Those sites that 
score 28.50 or greater on the HRS are 
eligible for the NPL

The other two mechanisms for adding 
sites to the NPL are described in 
previous preambles updating the NPL 
most recently EPA’s February 21,1990 
final rule (55 FR 6154).
IV. Disposition of Sites

This final rule promulgates a site 
proposed in Update #10 (54 FR 43778, 
October 26,1989):

Group Rank St Site name
City/

county

11 502 CA United Rich-
Heckathom mond.
Co.

EPA has reviewed the comments 
received on the site, including a late 
comment received February 6,1990, and 
has revised thé score accordingly. EPA’s 
responses to the comments are included 
in “Support Document for the Revised 
National Priorities List—Final Rule, 
March 1990”, available with this rule in 
the Headquarters and Region 9 
Superfund dockets. Today’s rule results 
in a total of 112 non-Federal sites and 24
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Federal facility sites that continue to be 
proposed pending completion of 
response to comment, resolution of 
technical issues and resolution of 
various policy issues (Table 1). All sites 
that remain proposed will be considered 
for future final rules. Although these 
sites remain proposed, the comment 
periods have not been extended or 
reopened.

Table 1.— NPL Proposals

Number of sites/Federal

Update No. Federal facility sites

Register
citation Proposed Remaining

proposed

9 /8 /8 3  
48 F R

132/1 1 /0

40674
2 .......... . 1 0 /15/8 4  

49 FR
208/36 16 /3

40320
3 ___________ 4 /1 0 /8 5 26 /6 Q/0

50 FR
14115

4 .............. • 9 /1 8 /8 5 3 8 /3 0 /0
50 F R

37950
5 .... ..........„ „ 6 /1 0 /8 6 4 3 /2 4 /0

51 FR
21099

6 __________... 1 /2 2 /8 7  
52 FR

63/1 7 /0

2492
7 6 /2 4 /8 8  

53  FR
2 1 5 /1 4 5 7 /2

23988
a ................. 5 /5 /8 9  

54 FR
10/0 5 /0

19526
9 .............. .. 7/1 4 /8 9  

54 FR
0 /5 2 0 /1 7

29820
1 0 ............ .... 10/26 /8 9  

54 FR
2 3 /2 2 2 /2

43778
A T S D R .. 8 /1 6 /8 9 2 /0 0 /0

54 F R
33846

Total... 76 0 /117 112/24

V. Contents of the NPL
The 1 new site added to the NPL in 

today’s rule (Table 1) has been 
incorporated into the NPL in order of its 
HRS score, although EPA modified the 
order to reflect top priorities designated 
by the States, as discussed in greater 
detail in previous rulemakings, the most 
recent on March 31,1989 (54 F R 13296).

The NPL appears at the end of this 
final rule and will be codified as part of 
appendix B to the NCP. Sites on the NPL 
are arranged according to their scores 
on the HRS. The NPL is presented in 
groups of 50 sites to emphasize that 
minor differences in HRS scores do not 
necessarily represent significantly 
different levels of risks. Except for the 
first group, the score range within the 
groups, as indicated in the list, is less

than 4 points. EPA considers the sites 
within a group to have approximately 
the same priority for response actions. 
For convenience, the sites are 
numbered. For further information, see, 
most recently, 55 FR 6154 (February 21, 
1990).

VI. Regulatory Impact Analysis

The costs of cleanup actions that may 
be taken at sites are not directly 
attributable to placement on the NPL, as 
explained below. Therefore, the Agency 
has determined that this rulemaking is 
not a “major” regulation under 
Executive Order 12291. EPA has 
conducted a preliminary analysis of 
economic implications of today’s 
amendment to the NCP. EPA believes 
that the kinds of economic effects 
associated with this revision generally 
are similar to those effects identified in 
the regulatory impact analysis (RIA) 
prepared in 1982 for the revisions to the 
NCP pursuant to section 105 of CERCLA 
and the economic analysis prepared 
when amendments to die NCP were 
proposed (50 FR 5882, February 12,
1985). The Agency believes the 
anticipated economic effects related to 
adding 1 site to the NPL can be 
characterized in terms of the 
conclusions of the earlier RIA and the 
most recent economic analysis. This rule 
was submitted to the Office of 
Management and Budget for review as 
required by Executive Order 12291.

Costs

EPA has determined that this 
rulemaking is not a “major” regulation 
under Executive Order. 12291 because 
inclusion of a site on the NPL does not 
itself impose any costs. It does not 
establish that EPA necessarily will 
undertake remedial action, nor does it 
require any action by a private party or 
determine its liability for site response 
costs. Costs that arise out of site 
responses result from site-by-site 
decisions about what actions to take, 
not directly from the act of listing itself. 
Nonetheless, it is useful to consider the 
costs associated with responding to the 
site included in this rulemaking.

The major events that follow the 
proposed listing of a site on the NPL are 
a search for potentially responsible 
parties and a remedial investigation/ 
feasibility study (RI/FS) to determine if 
remedial actions will be undertaken at a 
site. Design and construction of the 
selected remedial alternative follow 
completion of the RI/FS, and operation 
and maintenance (O&M) activities may 
continue after construction has been 
completed.

EPA initially bears costs associated 
with responsible party searches. 
Responsible parties may bear some or 
all the costs of the RI/FS, remedial 
design and construction, and O&M, or 
EPA and the States may share costs.

The State cost share for site cleanup 
activities has been amended by section 
104 of SARA. For privately-owned sites, 
as well as at publicly-owned but not 
publicly-operated sites, EPA will pay for 
100% of the costs of the RI/FS and 
remedial planning, and 90% of the costs 
associated with remedial action. The 
State will be responsible for 10% of the 
remedial action. For publicly-operated 
sites, the State cost share is at least 50% 
of all response costs at the site, 
including the RI/FS and remedial design 
and construction of the remedial action 
selected. After the remedy is built, costs 
fall into two categories:
• For restoration of ground water and surface

water, EPA will share in startup costs 
according to the criteria in the previous 
paragraph for 10 years or until a 
sufficient level of protectiveness is 
achieved before the end of 10 years.

• For other cleanups, EPA will share for up to
1 year the cost of that portion of 
response needed to assure that a remedy 
is operational and functional. After that, 
the State assumes full responsibilities for 
O&M.

In previous NPL rulemakings, the 
Agency estimated the costs associated 
with these activities (RI/FS, remedial 
design, remedial action, and O&M) on 
an average per site and total cost basis. 
EPA will continue with this approach, 
using the most recent (1988) cost 
estimates available; the estimates are 
presented below. However, there is 
wide variation in costs for individual 
sites, depending on the amount, type, 
and extent of contamination. 
Additionally, EPA is unable to predict 
what portions of the total costs 
responsible parties will bear, since the 
distribution of costs depends on the 
extent of voluntary and negotiated 
response and the success of any cost- 
recovery actions.

Cost category
Average total 

cost per 
site 1

RI/FS................................. 1.300.000
1.500.000 

* 25,000,000
2 3,770,000

Remedial design.......... ........ .................
Remedial Action....................................
Net present value of O&M 3 ................

1 1988 U.S. Dollars.
2 Includes State cost-share.
3 Assumes cost of O&M over 30 years, $400,000 

for the first year and 10% discount rate.
S o u r c e : Office of Program Management, Office of 

Emergency and Remedial Response, U.S. EPA.

Costs to the State of California 
associated with today’s final rule arise
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from the required State cost-share of: (1) 
10% of remedial actions and 10% of first- 
year O&M costs at privately-owned sites 
and sites that are publicly-owned but 
not publicly-operated; and (2) at least 
50% of the remedial planning (RI/FS and 
remedial design), remedial action, and 
first-year O&M costs at publicly- 
operated sites. States will assume the 
cost for O&M after EPA’s period of 
participation. Using the budget 
projections presented above, the cost to 
California of undertaking Federal 
remedial planning and actions, but 
excluding O&M costs, would be 
approximately $2.78 million. State O&M 
costs cannot be accurately determined 
because EPA, as noted above, will share 
O&M costs for up to 10 years for 
restoration of ground water and surface 
water, and it is not known if the United 
Heckathom Co. site will require this 
treatment and for how long. Assuming 
EPA involvement for 10 years is needed, 
State O&M costs would be 
approximately $2.3 million.

Placing a hazardous waste site on the 
final NPL does not itself cause firms 
responsible for the site to bear costs. 
Nonetheless, a listing may induce firms 
to clean up the sites voluntarily, or it 
may act as a potential trigger for 
subsequent enforcement or cost- 
recovery actions. Such actions may 
impose costs on firms, but the decisions 
to take such actions are discretionary 
and made on a case-by-case basis. 
Consequently, precise estimates of these 
effects cannot be made. EPA does not 
believe that every site will be cleaned 
up by a responsible party. EPA cannot 
project at this time which firms or 
industry sectors will bear specific 
portions of the response costs, but the 
Agency considers: the volume and 
nature of the waste at the sites; the 
strength of the evidence linking the 
wastes at the site to the parties; the 
parties’ ability to pay; and other factors 
when deciding whether and how to 
proceed against the parties.

Economy-wide effects of this 
amendment to the NCP are aggregations 
of efforts on firms and State and local 
governments. Although effects could be 
felt by some individual firms and States, 
the total impact of this amendment on

output, prices, and employment is 
expected to be negligible at the national 
level, as was the case in the 1982 RLA.

Benefits
The real benefits associated with 

today’s amendment are increased health 
and environmental protection as a result 
of increased public awareness of 
potential hazards. In addition to the 
potential for more Federally-financed 
remedial actions, expansion of the NPL 
could accelerate privately-financed, 
voluntary cleanup efforts. Listing sites 
as national priority targets also may 
give States increased support for 
funding responses at particular sites.

As a result of the additional CERCLA 
remedies, there will be lower human 
exposure to high-risk chemicals, and 
higher-quality surface water, ground 
water, soil, and air. These benefits are 
expected to be significant, although 
difficult to estimate in advance of 
completing the RI/FS at these sites.
VII. Regulatory Flexibility Act Analysis

The Regulatory Flexibility Act of 1980 
requires EPA to review the impacts of 
this action on small entities, or certify 
that the action will not have a 
significant impact on a substantial 
number of small entities. By small 
entities, the Act refers to small 
businesses, small government 
jurisdictions, and nonprofit 
organizations.

While modifications to the NPL are 
considered revisions to the NCP, they 
are not typical regulatory changes since 
the revisions do not automatically 
impose costs. The placing of sites on the 
NPL does not in itself require any action 
of any private party, nor does it 
determine the liability of any party for 
the cost of cleanup at the site. Further, 
no identifiable groups are affected as a 
whole. As a consequence, it is hard to 
predict impacts on any group. Placing a 
site on the NPL could increase the 
likelihood that adverse impacts to 
responsible parties (in the form of 
cleanup costs) will occur, but EPA 
cannot identify the potentially affected 
business at this time nor estimate the 
number of small businesses that might 
be affected.

The Agency does expect that certain 
industries and firms within industries 
that have caused a proportionately high 
percentage of waste site problems could 
be significantly affected by CERCLA 
actions. However, EPA does not expect 
the impacts from the listing of this site to 
have a significant economic impact on a 
substantial number of small businesses.

In any case, economic impacts would 
occur only through enforcement and 
cost-recovery actions, which are taken 
at EPA’s discretion on a site-by-site 
basis. EPA considers many factors when 
determining that enforcement actions to 
take, including not only the firm’s 
contribution to the problem, but also the 
firm’s ability to pay.

The impacts (from cost recovery) on 
small governments and nonprofit 
organizations would be determined on a 
similar case-by-case basis.
List of Subjects in 40 CFR Part 300

Air pollution control, Chemicals, 
Hazardous materials, Intergovernmental 
relations, Natural resources, Oil 
pollution, Reporting and recordkeeping 
requirements, Superfund, Waste 
treatment and disposal, Water pollution 
control, Water supply.

Dated: March 9,1990.
Mary A. Gade,
D eputy A ssistant A dm in istrator, O ffice  o f 
S o lid  W aste and  Em ergency Response.

PART 300—-[AMENDED]

40 CFR part 300 is amended as 
follows:

1. The authority citation for part 300 
continues to read as follows:

Authority: 42 U.S.C. 9605; 42 U.S.C. 9620; 33 
U.S.C. 1321(c)(2); E .0 .11735 (38 FR 21243); 
E .0 .12580 (52 FR 2923).

2. Appendix B of part 300 is revised to 
read as set forth below.

Note: 1. A determination as to the contract 
history of any DoD contractor with contracts 
in excess of $25,000 annually can be made 
through a review of the Individual 
Procurement Action Report (DD Form 350) 
System as prescribed by 48 CFR subpart 4.6 
of the DoD FAR Supplement (reference (b)), 
DoD Instruction 4105.61 (reference (c)), and 
DoD 4105.61M (reference (d)J.
BILLING CODE 6560-50-M
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